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INTRODUCTION

Wisconsin Welcomes Business

Wisconsin welcomes business, foreign investment and trade. With its educated and productive
workforce, its pro-business environment, and its high quality of life, the State is an ideal location
for business expansion and development. The State was recognized in 1997 as a leading "most
livable" state in the United States, and for its new business development. In 1996, the
Washington, D.C.-based Corporation for Enterprise Development (CFED) rated Wisconsin the
"best economy in the nation," giving it a grade of "A" for "economic performance" and
"development capacity.” This was the sixth straight year the DFEC named Wisconsin to its
honor roll. In 1995, Wisconsin was named State of the Year for Workforce Development by the
Washington, D.C.-based National Alliance for Business. In addition, the Massachusetts
Economic research Firm of Cognetics, Inc. named Wisconsin as having one of the nation's best
entrepreneurial climates.

Among the advantages of locating in and expanding in Wisconsin are the following:

. With a balanced budget each year since 1987 and a tradition of efficiency in
government, Wisconsin is frequently recognized as a model of sound fiscal
management. Favorable business tax policies include:

. Property tax exemptions for manufacturing machinery and equipment, computers,
inventories and pollution-control equipment; tax credits for energy used in
manufacturing and for R&D.

. Second-lowest overall business tax burden in the nation, according to a Federal
Reserve Bank of Boston study.

. 60% capital gains exclusion.
. No inheritance and gift taxes.
. Wisconsin employers pay the lowest allowable unemployment costs because our

rates derive from a company's actual experience and because of the system's well-
capitalized reserve fund.

. Wisconsin's pioneering worker's compensation system offers reasonable benefits,
efficient service delivery and low cost to employers. The Wisconsin system is
frequently recognized as a national model.
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. Wisconsin offers one-day shipping access to over one-third of the nation's
population. In addition to widely available air and rail service, the state offers a
comprehensive network of toll-free, controlled-access highways. Already in place is a
comprehensive, multi-modal transportation initiative that will enable the state to meet
the transportation needs of business well into the next century.

. Because of Wisconsin's commitment to public-private partnerships, the state can
help businesses fund expansions, start-ups, worker training initiatives and
technology initiatives. The state also offers a one-stop Permit Information Center that
can identify, expedite and resolve disputes concerning permits and licenses.
Technical assistance is available for site selection, financial packaging, export
initiatives and a host of other business needs.

. Wisconsin's technical college system--the nation's first and finest--annually
graduates over 4,500 industrial and engineering technicians. In partnership with the
State's Department of Commerce, many of these campuses offer manufacturing
assessments, quality improvement assistance and worker training that is custom-
tailored to company needs.

. The University of Wisconsin ranks second among publicly-funded universities for
research and development funds and offers a host of technology-transfer resources
to business. Wisconsin's independent private colleges are frequently cited for
excellence.

. Because of Wisconsin's commitment to quality education, the State's high school
students outperform the U.S. average in mathematics and reading skills and
regularly record the nation's best college entrance exam scores.

. Wisconsin's technical school training and School-to-Work apprenticeship programs
are national models producing highly trained and skilled workers industry needs.

. Wisconsin provides quality living at an affordable price. Energy, health care, housing
and insurance costs are well below the national average.

. Wisconsin's rates for total crime, violent crime and property crime are among the
lowest in the U.S.

. The State has continually invested in its future workforce and infrastructure, most
recently (among other initiatives) committing over $200 million dollars during the
1998-1999 period to upgrade its already excellent school systems with fibre optics
capacity and internet electronic access for schools, to ensure its educational
resources are the finest available.
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OVERVIEW OF MICHAEL BEST & FRIEDRICH LLP

Michael Best is one of the Midwest's oldest and largest law firms. It was founded in 1848 by the
noted trial lawyer Edward G. Ryan, who later served as Chief Justice of the Wisconsin Supreme
Court. Today, Michael Best comprises more than 250 attorneys in six locations, including
Milwaukee, Madison, Waukesha and Manitowoc, Wisconsin; Chicago, lllinois; and the Lehigh
Valley, Pennsylvania.

Complete Legal Services for Business

We serve clients on a regional, national and international basis. Our clients range in size from
one-person start-up ventures to Fortune 500 companies. As a broad-based business law firm,
we are able to offer the experience needed to handle a complete range of business legal
matters. Our practice is organized into the following legal practice groups to better serve our
clients:

Business Land and Resources
Employment Relations/ Employee Benefits  Litigation

Health Care Tax

Intellectual Property Wealth Planning Services

We also have special teams, made up of attorneys from a cross-section of our practice groups,
which focus on legal issues affecting specific industries and types of clients, including:

Agribusiness Immigration
Communications Local Government
Construction Non-Profit Organizations
Corporate Finance & Securities Products & Tort Liability
eBusiness Retail/Distribution Services
Education Telecommunications
Energy Trade Associations
Financial Institutions Venture Capital

Government and Public Policy

National and International Relationships

From our Midwestern base, we manage a practice that is national and international in scope. In
addition to membership in the bars of lllinois and Wisconsin, our attorneys are licensed to
practice in Arkansas, California, Colorado, Connecticut, the District of Columbia, Florida,
Georgia, Indiana, lowa, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Nebraska,
New Jersey, New York, North Carolina, Ohio, Pennsylvania, Texas, Tennessee, Virginia and
Washington.
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As the exclusive Wisconsin member of Lex Mundi (“Law of the World”), an invitation-only
network of more than 16,000 attorneys in more than 100 countries around the world, Michael
Best brings global resources to its clients. To be a member, law firms must be among the
largest and best established in their jurisdiction. Our membership has provided the firm
additional opportunity to serve international clients in Wisconsin as well as the ability to arrange
effective representation for our clients around the world.

Excellence of Legal Talent

Recently, Michael Best was selected as one of the premier law firms in Wisconsin according

to Corporate Report Wisconsin's "Best of Wisconsin Business" survey (August 2005). Our
attorneys have been recognized among the best in the nation, including a number who are
listed in Who's Who in American Law and Who's Who in America, among other publications.
The 2005-2006 edition of The Best Lawyers in America, published by Woodward/White, Inc.,
includes 43 Michael Best attorneys among its rankings of “the best and the brightest” of today’s
legal practitioners. Attorneys listed in the book are selected by their peers in the legal
community, and constitute only the top one percent of all lawyers practicing in America today.

When adding to our legal team, we seek out seasoned attorneys whose depth of knowledge
and experience fit the needs of our clients, as well as talented young attorneys whose
outstanding academic performance indicates they will be among the top practitioners in their
areas.

Valued Relationships with Clients

The foundation of our success is solid long-term relationships with our clients. We foster
personalized, one-on-one attorney-client relationships while at the same time emphasizing a
team approach to solving complex legal problems. By doing so, we are able to combine
creative solutions, sound legal analysis and responsive service while still maintaining cost-
effectiveness. Clients have indicated that they like this approach and consistently give us high
marks for responsiveness and value.

Community Commitment

We also maintain strong relationships with the communities in which we operate. In response to
a challenge from the American Bar Association, Michael Best has committed to contributing at
least 9,000 of its annual billable hours to pro bono work for charitable and civic organizations
that are designed to help persons of limited means. We are one of only two law firms in our
home city to accept the ABA'’s challenge. In addition to our firm-wide civic commitment,
individual attorneys in each of our offices actively participate in the work of more than 200
charities and organizations which serve their communities.

Diversity Commitment

Michael Best demonstrates a corporate commitment to diversity, ensuring equality and
representation across all levels of the firm. The firm has established a Committee on Diversity
to support recruitment and retention efforts and works to identify opportunities to promote
diversity-based initiatives both in the legal field and in our community. Michael Best encourages
and facilitates an inclusive environment that benefits from diverse cultures, knowledge,
viewpoints, skills, and backgrounds.
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For more information on Michael Best or Wisconsin and its laws, please visit our Web site at
michaelbest.com or Michael Best's Lex Mundi contact partner, Grant C. Killoran, at
414.225.2745 or email gckilloran@michaelbest.com. Otherwise contact the firm’s Managing
Partner, Thomas E. Obenberger 414.271.6560 or email teobenberger@michaelbest.com. You
also may contact the Michael Best attorneys listed below for help with a specific area of law.

CONTACT PRACTICE AREA OFFICE DIRECT DIAL
David A. Crass Agribusiness Madison 608.283.2267
Geoffrey R. Morgan BUSIness Milwgukee 414.225.4962
Gregory J. Lynch Madison 608.283.2240
chatesspamet | Gonsrueion waikesta | 222000
Jonathan O. Levine Employment Relations Milwaukee 414.225.4937
John D. Wilson Energy & Utility Madison 608.283.4433
Raymond R. Krueger Environmental Milwaukee 414.225.2786
Raymond P. Taffora Government & Public Policy Madison 608.283.2244
Grant C. Killoran Health Care Milwaukee 414.225.2745
Kevi_n P. Moran Intellectual Property Milyvaukee 414.225.4983
Martin L. Stern Chicago 312.661.2121
Paul E. Benson Litigation Milwaukee 414.225.2757
Robert W. Mulcahy Local Government Milwaukee 414.225.2761
Paul E. Benson Products & Tort Liability Milwaukee 414.225.2757
Nancy Leary Haggerty Real Estate Milwaukee 414.225.4961
David W. Croysdale Retail/Distribution Services Milwaukee 414.225.4997
Timothy G. Schally Taxation Milwaukee 414.225.4987
Jordan J. Hemaidan Telecommunications Madison 608.283.4431
Gregory J. Lynch Venture Capital Madison 608.283.2240
Mark S. Poker Wealth Planning Services Waukesha 262.956.6505
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CHAPTER 1 - BUSINESS & CORPORATE LAW

l. BUSINESS ENTITIES

A. Corporations.
1.

General. Corporations doing business in Wisconsin may be organized
either under the laws of Wisconsin or organized under the laws of another
state or country and qualified to do business in Wisconsin as a "foreign
corporation." The Wisconsin Business Corporation Law, revised and
updated in its entirety, effective as of January 1, 1991, is based on the
Revised Model Business Corporation Act and is set forth in Chapter 180
of the Wisconsin Statutes. Articles of incorporation organizing the
corporation must be filed with the Wisconsin Department of Financial
institutions.

Management and Other Matters.

Management. The board of directors is responsible for the
direction of the management of the business and affairs of the
corporation. Day-to-day operations are managed by the
corporation's officers, subject to the supervision of the board of
directors. Officers are generally elected on an annual basis by the
board of directors, and directors are generally elected on an
annual basis by the shareholders, although staggered terms for
directors (up to three years) are possible. Certain matters must be
approved by a vote of the shareholders, such as certain mergers
and share exchanges, substantive amendments of the articles of
incorporation, the sale of all or substantially all of the assets of the
corporation other than in the regular course of business and
dissolution of the corporation.

Meetings of Directors and Shareholders. Directors of a corporation
may act either by meeting or by unanimous written consent.
Meetings by telephone conference call are permitted. Similarly,
shareholders may either hold formal meetings or in lieu thereof
may act by unanimous written consent. Further, if the articles of
incorporation so provide, shareholders may act by the written
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consent of only the number of votes necessary to take such action
had a meeting been held.

Directors. A Wisconsin corporation must have at least one director
who must be a natural person.

Officers. There are no requirements in Wisconsin that a
corporation has specific officers, but most corporations have at
least a President and a Secretary. A person may hold more than
one office.

Share Ownership and Consideration. There is generally no
limitation on who may own shares in a Wisconsin corporation. In
general, shares can be issued for cash, promissory notes,
services performed, contracts for services to be performed and
other tangible and intangible property (with some limitations).

Shareholder Limited Liability. Shareholders, in their capacities as
such, are generally not liable for the acts or debts of the
corporation, subject to certain exceptions.

Filing Requirements. A Wisconsin corporation must file with the
Wisconsin Department of Financial Institutions an annual report
containing certain information about the corporation. If an annual
report is not filed when due, a penalty is imposed and, if the failure
continues for more than one year, the corporation may be
involuntarily dissolved by the Wisconsin Department of Financial
Institutions.

Filing Requirements for Foreign Corporations. Corporations doing
business in Wisconsin and not incorporated under the laws of
Wisconsin must file an annual report containing information similar
to the report described above in order to remain licensed as a
foreign corporation. Failure to file the necessary forms can result
in the corporation losing its qualified status in Wisconsin.

Statutory Close Corporation. The Wisconsin Business Corporation
Law also authorizes statutory close corporations. A corporation is
a statutory close corporation if its articles of incorporation so
provide. An existing corporation, with 50 or fewer shareholders at
the time of its election, may elect to amend its articles of
incorporation to provide that it become a statutory close
corporation. A statutory close corporation is subject to all of the
various statutory provisions of the Wisconsin Business
Corporation Law that apply to statutory close corporations,
including providing for share transfer restrictions, a right of first
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refusal in favor of the corporation for certain stock transfers, the
ability to elect not to have a board of directors or bylaws and
authorization of shareholder agreements to regulate the
management of the business of the corporation. Such an election
is not common in Wisconsin.

X. Service Corporations. The Wisconsin Business Corporation Law
also authorizes service corporations. Only natural persons
licensed, certified or registered under Wisconsin Statutes may
organize and own shares in a service corporation. The organizers
and shareholders of the service corporation must all hold the
same license, certification or registration, except that certain
specified health care professionals may organize and own shares
of a service corporation. In general, a shareholder, director, officer
or employee of a service corporation is not personally liable for the
debts or other contractual obligations of the service corporation,
nor for the omissions, negligence, wrongful acts, misconduct and
malpractice of any person who is not under his or her actual
supervision and control in the specific activity concerned, but is
liable for his or her own omissions, negligence, wrongful acts,
misconduct and malpractice and those of any person acting under
his or her actual supervision and control in the specific activity
concerned.

Partnerships.

1.

General Partnerships. A general partnership is an association of two or
more persons or entities to carry on as co-owners of a business for profit.
A general partnership is formed by the oral or written agreement of the
partners to form the partnership. No filing is required with the state or
locally. In addition, common law general partnerships may be formed by
the conduct of parties acting as partners.

The Uniform Partnership Act, as adopted by Wisconsin at Chapter 178 of
the Wisconsin Statutes, provides a framework for the government of
Wisconsin general partnerships. A great deal of latitude is provided as to
what provisions may be included in the partnership agreement, which
sets forth terms and provisions governing the partnership.

Each partner of a general partnership is jointly and severally liable for all
partnership debts and liabilities. Further, each partner is an agent of the
partnership and each partner's actions pertaining to the business of the
partnership generally bind and obligate all of the partners. The death,
dissolution or withdrawal of a partner results in the statutory dissolution of
a general partnership, although this problem can be dealt with in the
partnership agreement.
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Registered Limited Liability Partnerships. Wisconsin's statutes governing
registered limited liability partnerships are included in Chapter 178 of the
Wisconsin Statutes. A registered limited liability partnership governed by
the laws of Wisconsin must file a registration statement in required form
with the Wisconsin Department of Financial Institutions.

Wisconsin Statutes provide that a partner in a registered limited liability
partnership is generally not personally liable for any debt, obligation or
liability of the partnership, whether in tort, contract or otherwise, except
that a partner is liable for the omissions, negligence, wrongful acts,
misconduct or malpractice of such partner and of any person acting under
such partner's actual supervision and control in the specific activity
concerned. A partner may also be liable for debts, obligations and
liabilities of the partnership resulting from the partner's acts or conduct
other than as a partner.

Limited Partnerships. A limited partnership is a partnership formed by two
or more persons or entities, at least one of which is a general partner and
at least one of which is a limited partner. The Uniform Limited
Partnership Act, as adopted by Wisconsin at Chapter 179 of the
Wisconsin Statutes, provides the statutory framework governing
Wisconsin limited partnerships. A certificate of limited partnership (setting
forth various required information) must be filed with the Wisconsin
Department of Financial Institutions in order for a limited partnership to be
formed. Only the general partners are required to execute the certificate
of limited partnership.

Limited partners generally have limited liability and are not liable for the
debts and liabilities of the limited partnership beyond the amount that they
have contributed or have agreed to contribute to the limited partnership.
As in the case of a general partnership, the general partners of a limited
partnership are jointly and severally liable for all of the debts and liabilities
of the limited partnership.

The general partners manage and control the business of the limited
partnership. Because a limited partner who participates in the control of
the business of a limited partnership risks becoming generally liable for
the debts and liabilities of the limited partnership, limited partners typically
are prohibited by the limited partnership agreement from participating in
management. However, 8179.23(2), Wis. Stats., does provide various
safe harbors for actions by limited partners that will not constitute
participating in control. For instance, limited partners can have approval
rights over various matters, such as a sale of substantially all of the
assets of a limited partnership, and may be employees of the limited
partnership or officers, directors or shareholders of a corporation which is
a general partner of the limited partnership.
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The death, dissolution or withdrawal of a limited partner does not dissolve
the limited partnership and the death, dissolution or withdrawal of a
general partner may, but does not necessarily, cause the dissolution of a
limited partnership.

Limited Liability Companies. Wisconsin's statute governing limited liability
companies (LLCs) is at Chapter 183 of the Wisconsin Statutes. An LLC is a
noncorporate entity that is composed of one or more members. Members have
limited liability for the LLC's debts and liabilities similar to that enjoyed by
shareholders of a corporation. Generally, LLCs with two or more members are
taxed as partnerships, unless an election is made to be taxed as a corporation.
Under the federal check the-box regulations (which have been adopted in
Wisconsin), one-member LLCs are generally ignored for income tax purposes
and treated as either a division or a sole proprietorship of the member.

In order to form an LLC, articles of organization must be filed with the Wisconsin
Department of Financial Institutions.

An operating agreement is typically entered into among the members, which
covers matters similar to those covered in a partnership agreement.
Management may be by the members directly, by one or more managers (who
need not be members) or by such other structure as is agreed upon by the
members.

Generally, each member of an LLC is an agent of the LLC, except in a manager
managed LLC where the managers, but not the members in their capacities as
such, are agents of the LLC.

Sole Proprietorships. A sole proprietorship is an individual engaging in business
for himself or herself. Unlike corporations, there is no requirement for formal
record keeping and no ongoing forms that have to be filed with the Wisconsin
Department of Financial Institutions. Also, there are no specific statutes or other
laws governing the organization and operations of the sole proprietorship and
there is no formal system of management as with a corporation. An owner of a
sole proprietorship has unlimited liability for the debts and liabilities of the sole
proprietorship (subject to applicable bankruptcy laws). A sole proprietor also is
generally liable for any actions committed by employees of the business in the
course of their employment.

Joint Ventures. The term “joint venture” generally is used generically to indicate
the existence of a relationship between parties who join together for a common
purpose and who may structure their relationship in any number of ways. There
is no specific entity designated for a joint venture in Wisconsin, nor is there a
Wisconsin statute that is designated to specifically govern joint ventures.
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F. Nonprofit Corporations and Cooperatives. Many of the provisions of the
Wisconsin Nonstock Corporation Law, Chapter 181 of the Wisconsin Statutes,
are similar to the provisions of Chapter 180 Wisconsin Statutes governing for-
profit business corporations. Chapter 181 permits organization of nonstock
corporations for any lawful activity. Under Wisconsin law, a honstock corporation
has no shareholders and may or may not have members. Voting rights of
members of nonstock corporations may be defined or limited in the
organizational documents of the corporation. Directors and officers are provided
limited liability protection by 8181.0855 and volunteers are provided limited
liability protection by §181.0670, Wis. Stats.

Chapter 185 of the Wisconsin Statutes permits the organization of cooperatives
for lawful purposes except banking and insurance. All cooperatives subject to
Chapter 185 are also subject to all statutes relating to the organization of the
specific type and purpose of corporation involved. Cooperatives organized under
Chapter 185 may have one or more classes of members and may have capital
stock, although capital stock is not required.

G. Alternative Methods of Doing Business.

1. Sales Representatives. A resident or nonresident business may do
business in Wisconsin through one or more sales representatives. The
presence of a sales representative in Wisconsin raises two important
issues. First, whether the activities of the sales representative are
sufficient to require the entity which employs the representative to qualify
with the Wisconsin Department of Financial Institutions to do business in
Wisconsin and, second, whether the representative's activities are
sufficient to subject the entity that employs the representative to
Wisconsin income tax. These issues are relatively easy to determine, but
counsel should be consulted prior to commencing operations.
Termination of sales representatives is generally governed by the terms
of the contract between the parties. In the absence of a written contract,
common law and statutes may apply.

2. Branch Offices. Opening a branch office in Wisconsin generally will
require qualification as a foreign corporation in Wisconsin. Further, the
opening of a branch office would subject the foreign corporation to
Wisconsin income tax laws as well as the obligation for collecting sales or
use tax on taxable sales, if appropriate.

3. Distributors. The main issue that arises in connection with the presence of
a distributor in the state of Wisconsin is whether the foreign entity whose
products are being distributed will be required to qualify to do business or
to pay or collect tax. The question is generally one of the nature of the
relationship with the distributor: if the relationship is that of principal and
agent, the acts of the agent will be deemed to be the acts of the foreign
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principal; if the relationship is one of independent contract or, the foreign
entity will not be treated as acting through the distributor. The facts and
circumstances of each particular case will be determinative in making
such a decision.

The Wisconsin Fair Dealership Law (Chapter 135, Wis. Stats.) governs
Wisconsin dealerships. Entities granting dealerships in most cases have
significantly greater economic and negotiating power than the persons to
whom or entities to which the dealerships are granted. Accordingly, the
Wisconsin Fair Dealership Law gives dealers in Wisconsin a number of
rights with respect to the entity granting the dealership in an effort to
balance the economic and negotiating leverage.

4. Licensing. A relationship between a grantor and a grantee of a license in
Wisconsin is ordinarily a relationship between independent contractors.
The licensor is generally not considered to be transacting business in
Wisconsin just because of the presence in Wisconsin of a license absent
other factors (such as the distributor issues raised above). There are no
particular statutes in Wisconsin that specifically govern a licensing
relationship.

5. Franchising. The relationship between the grantor and the grantee of a
franchise is customarily a relationship between independent contractors
and therefore subject to the issues surrounding independent contractors
outlined above. However, Wisconsin franchise laws in many cases
require registration of the offer of a franchise within Wisconsin (subject to
certain exceptions). Circumstances surrounding registration and other
regulatory requirements for franchising are extensive and need to be
thoroughly considered.



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

CHAPTER 2 — WISCONSIN ENVIRONMENTAL LAW

l. FEDERAL CONSIDERATIONS

A.

Resource Conservation and Recovery Act (RCRA)

42 U.S.C. § 6901, et seq.
http://www.epa.gov/rcraonline/

RCRA is an amendment to the Solid Waste Disposal Act that was enacted in
1976 to address the large volumes of municipal and industrial solid waste
generated nationwide. The primary objectives of RCRA are to protect human
health and the environment from the potential hazards of waste disposal, to
conserve energy and natural resources, to reduce the amount of waste
generated, and to ensure that wastes are managed in an environmentally sound
manner. To achieve these goals, RCRA established three distinct yet
interrelated programs.

1. Solid Waste Program (Subtitle D)

Encourages states to develop comprehensive plans to manage non-
hazardous industrial solid waste and municipal solid waste,

Sets criteria for municipal solid waste landfills and other solid waste
disposal facilities, and

Prohibits the open dumping of solid waste.

2. Hazardous Waste Program (Subtitle C)

Establishes a permit system for controlling hazardous waste from the time
it is generated until its ultimate disposal-in effect, from “cradle-to-grave.”

Authorizes the Environmental Protection Agency (EPA) or private citizens
to bring suit against any person or entity contributing to the handling,
storage, treatment or disposal of a hazardous waste in a manner
presenting an imminent and substantial endangerment to human health
or the environment.
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3. Underground Storage Tank (UST) Program (Subtitle 1)

Regulates USTs that store hazardous substances and petroleum
products.

The administration of RCRA has been “passed on” to a number of states by
statute and therefore individual states regulate most aspects of waste
management within their borders. The transition and assumption by the State of
Wisconsin of the RCRA program is governed by a Memorandum of Agreement
(“MOA") between the State of Wisconsin and EPA Region V. The execution and
governing power of the MOA is specifically authorized by 40 C.F.R. § 271.8. On
January 31, 1986, Wisconsin received final authorization pursuant to Section
3006 of RCRA and 40 C.F.R. Part 271 to administer the base RCRA program.
42 U.S.C. at 6901 (1993); 51 Fed. Reg. 3783 (1986). At that time, however,
Wisconsin was not authorized to administer the 1984 Hazardous and Solid
Waste Act (“HSWA”) amendments, including the corrective action requirements
of HSWA. Wisconsin, therefore, could operate the approved elements of its
hazardous waste program in lieu of the federal program, while EPA alone was
able to enforce the HSWA requirements. However, Wisconsin has since
received authorization to implement various elements of the HSWA
amendments. In particular, a final rule, effective April 24, 1992, granted
Wisconsin the authority to implement corrective action through the permitting
process. 57 Fed. Reg. 15029 (1992).

Comprehensive Environmental Response, Compensation and Liability Act

(CERCLA)

42 U.S.C. § 9601, et seq.
http://www.epa.gov/superfund/action/law/cercla.html

CERCLA, or Superfund as it is commonly called, was enacted in 1980 to clean
up abandoned hazardous waste sites such as Love Canal in New York and
Valley of the Drums in Kentucky. The Superfund program is administered by the
EPA in cooperation with individual states and tribal governments. Superfund
created a revolving Trust Fund which is used by EPA and other agencies to fund
the clean up of hazardous waste sites.

Superfund allows the government and private parties to sue “potentially
responsible parties” (PRPs) for reimbursement of cleanup costs expended by the
government or private parties. Liability is strict, joint and several, with little or no
regard for causation. By statute, there are four categories of persons liable for
cleanup costs:

1. Owners or operators of the contaminated facility. A "facility” is virtually
any place in which a hazardous substance is found. The current owner or
operator is liable regardless of when the hazardous substance was
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disposed of at the facility and whether the present owner or operator
contributed in any way to the disposal.

2. Owners or operators of the facility at the time of disposal of the hazardous
substances.
3. Generators of hazardous substances. This category includes any person

who contracted or arranged to have hazardous substances taken to,
disposed of, or treated at a facility. This category generally applies to
producers and manufacturers of hazardous wastes.

4, Transporters of hazardous substances. This category includes any
person who transports hazardous substances for disposal.

There are limited defenses under Superfund and they are narrowly construed. A
PRP can escape liability if it can establish that the hazardous substance release
was due solely to an act of war, an act of God, or an act of unrelated third
parties. This latter "third party” defense does not apply if the damage from
hazardous material was caused by an employee or agent of the PRP, or a third
party acting in connection with the PRP.

Clean Air Act (CAA)

42 U.S.C. § 7401, et seq.
http://www.epa.gov/oar/caa/contents.html

The CAA regulates air pollutants under Federal standards implemented and
enforced by individual states. The CAA was most recently amended in 1990 to
add several new programs, including acid rain control and stratospheric ozone
protection programs, as well as to modify existing programs for attaining the
national ambient air quality standards (NAAQS) and for reducing emissions of
hazardous air pollutants.

Under the CAA, EPA sets limits on how much of a given pollutant can be in the
air anywhere in the United States. CAA allows individual states to have stronger
pollution controls, but states are not allowed to have weaker pollution controls
than those set for the whole country. States must develop state implementation
plans (SIPs) that explain how each state will do its job under the CAA. A SIP is a
collection of the regulations a state will use to clean up polluted areas and to
maintain satisfactory air quality in unpolluted areas. EPA must approve each SIP,
and if a SIP is not acceptable, EPA may take over enforcing the CAA in that
state.

One of the major breakthroughs in the 1990 Clean Air Act amendments is a

permit program for larger sources that release pollutants into the air. A source
can be a power plant, factory or any other facility that releases pollutants into the
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air. Sources that stay in one place are referred to as stationary sources; sources
that move around, like cars or planes, are called mobile sources. These permits
include information on which pollutants the source releases, how much of each
pollutant may be released, and what steps the source's owner or operator must
take to reduce pollution, including what plans are in place to monitor (measure)
the pollution. The permit system is especially useful for businesses covered by
more than one part of the CAA, since these permits collect information about all
of a source's air pollution in one place. The permit system simplifies and clarifies
businesses' obligations for cleaning up air pollution and, over time, can reduce
paperwork. The 1990 amendments also enable EPA to fine violators.

Clean Water Act (CWA)
33 U.S.C. § 1251, et seq.
http://www.epa.gov/region5/water/cwa.html

Growing public awareness and concern for controlling water pollution led to
enactment of the Federal Water Pollution Control Act Amendments of 1972. As
amended in 1977, this law became commonly known as the CWA. The CWA
established the basic structure for regulating discharges of pollutants into the
waters of the United States. The CWA made it unlawful for any person to
discharge any pollutant from a point source into navigable waters, unless a
permit for such discharge was first obtained. It also funded the construction of
sewage treatment plants under the construction grants program and recognized
the need to address the critical problems posed by nonpoint source pollution.

Necessary reductions in pollutant loading are achieved by implementing
strategies authorized by the CWA, along with any other tools available from
federal, state, and local governments and non-governmental organizations. Key
CWA tools include the following:

1. NPDES permit program: Covers the discharge of pollutants by point
sources into a surface waterbody.

2. Section 319: Addresses pollution by nonpoint sources, such as most
farming and forestry operations, largely through grants.

3. Section 404: Regulates the placement of dredged or fill materials into
wetlands and other waters of the United States.

4, Section 401: Requires federal agencies to obtain certification from a
state, territory, or Indian tribe before issuing permits that would result in
increased pollutant loads to a waterbody. The certification is issued only if
such increased loads would not cause or contribute to the violation of
established water quality standards.
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5. State Revolving Funds (SRF): Provides loans for municipal point sources,
nonpoint sources, and other activities.

Brownfields

Public Law 107-118

http://www.epa.gov/brownfields/about.html
http://www.epa.gov/Compliance/cleanup/redevelop/er3/index.html

The EPA initiated the Brownfields Program in 1995, which was designed to
encourage the cleanup and sustainable redevelopment of brownfield properties.
In addition, Congress enacted the Small Business Liability Relief and Brownfields
Revitalization Act of 2001 (Public Law 107-118). This Act largely codified the
existing EPA policies under the Brownfields Program and provided new tools to
encourage redevelopment of brownfields properties. In the Act, Congress
defined a Brownfields site as "real property, the expansion redevelopment, or
reuse of which may be complicated by the presence or potential presence of a
hazardous substance, pollutant or contaminant”. This definition supercedes the
previous definition established by EPA which stated, "EPA defines brownfields as
abandoned, idled, or under-used industrial and commercial facilities where
expansion or redevelopment is complicated by real or perceived environmental
contamination”.

EPA initiated the Brownfields Program with the belief that the cleanup of
contaminated property, including brownfields, and the clarification of federal
environmental cleanup liability are the building blocks to sustainable reuse of
previously-used property. By fostering the cleanup and appropriate reuse of
brownfields, EPA fulfills its mission to protect human health and the environment
as well as to conserve greenfields from development that may lead to further
environmental degradation.

EPA recognizes that some private parties believe federal environmental laws and
policies have created roadblocks to reusing property. The federal environmental
laws that most affect the cleanup and reuse of brownfields are CERCLA, or
Superfund, and RCRA. The provisions of these laws require EPA to focus its
attention on cleaning up the nation's most hazardous waste sites in order to
protect human health and the environment. Under CERCLA or RCRA, the
current owner or operator of a contaminated property may be held responsible
for the cleanup costs. Although potential liability is a valid and serious concern for
landowners, it is important to keep this concern within context. For example, EPA
estimates that there are currently approximately 450,000 brownfield sites in
existence nationwide. Although the existence and applicability of federal
environmental cleanup laws and regulations could have an impact on
development of these sites, the reality is that EPA has taken action at very few
brownfield properties.
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Additionally, the EPA Brownfields Program and the Small Business Liability
Relief and Brownfields Revitalization Act create mechanisms that can help
parties minimize and manage the risks of reusing brownfields. For example,
these programs may offer grants to prospective developers that are meant to
defray the costs associated with environmental assessment, cleanup, and job
training activities. According to a 2005 GAO estimate, the EPA has awarded
over 1,200 such grants totaling approximately $400 million. Additionally, the Act
may limit the liability of prospective developers of brownfield properties who meet
certain defined criteria.

In addition, EPA has recently launched the Environmentally Responsible
Redevelopment and Reuse (ER3) Initiative. The ER3 program is designed to
promote and encourage the sustainable redevelopment of brownfields and other
contaminated sites. This initiative highlights a shift in focus from simply
encouraging the redevelopment of contaminated sites, to encouraging
redevelopment that is done in an environmentally friendly, yet economically
profitable, manner. By doing so, EPA hopes to proactively prevent future
contamination in conjunction with the reduction of current contamination by
offering incentives to developers and by creating partnerships to pave the way
towards sustainable redevelopment.

F. National Environmental Policy Act (NEPA)
42 U.S.C. § 4321-43
http://www.epa.gov/compliance/nepa/

NEPA generally requires federal agencies to take the potential environmental
impact of a particular proposed public project into consideration and to make
decisions with the goal of minimizing negative environmental consequences. In
order to evaluate the potential environmental impact of a particular proposal, the
agency must conduct an Environmental Assessment (EA) and perhaps prepare
an Environmental Impact Statement (EIS) discussing the impact of a particular
proposal and any available alternatives.

Il STATE OF WISCONSIN CONSIDERATIONS

A. Requlatory and Enforcement Agencies

1. Wisconsin Department of Natural Resources (DNR)
http://www.dnr.state.wi.us

DNR is the primary environmental regulatory agency in Wisconsin.

DNR's jurisdiction includes the traditional environmental regulatory areas
of air, water, solid and hazardous waste management. DNR exercises its
jurisdiction pursuant to state law and delegated authority from the EPA.
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DNR's authority also includes forestry, parks and recreation, fish and
wildlife management, endangered resources, and law enforcement.

Wisconsin Department of Commerce (COMM)
http://www.commerce.state.wi.us

COMM administers the State's Petroleum Environmental Cleanup
(PECFA) program which addresses petroleum releases from
underground and above-ground storage tanks. COMM also administers
state-funded grant programs addressing the redevelopment of
contaminated property (brownfields) and recycling markets.

Wisconsin Department of Justice (DOJ)
http://www.doj.state.wi

DOJ, also known as the Office of the Attorney General, is responsible for
enforcement of the State's environmental regulatory laws in the courts.
The Assistant Attorneys General at DOJ represent the various state
agencies in prosecution and defense of judicial proceedings. DOJ
generally receives its cases upon "referral" from the appropriate state
agency, and the Assistant Attorney General assigned to the case works
closely with the agency’s legal counsel and technical staff. DOJ also has
independent public nuisance prosecution authority.

B. Requlatory Programs

1.

Air Pollution

Wis. Stat. Ch. 285; Wis. Admin. Code NR 400 — 499
http://www.dnr.state.wi.us/org/aw/air/index.html
http://dnr.state.wi.us/org/aw/air/apii/index.html

DNR administers the state air pollution control program. To manage the
state's air quality, DNR uses both a network of air quality monitors and a
series of air pollution control rules that limit emissions from air pollution
sources based on various criteria. In addition, the EPA has authorized
DNR to implement certain federal requirements under the Clean Air Act
that are contained in the Code of Federal Regulations.

To ensure that facilities meet their emission limits, the DNR Air
Management Program uses tools such as air pollution control permits;
compliance inspection of facilities; annual continuous emission testing or
periodic emission testing ("stack testing"); and annual emission inventory
reports and certifications. Air program requirements are periodically
examined and revised as necessary to reflect factors such as:

e changing state and federal mandates,
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e improved control technology,
increased knowledge of how human health is affected by varying
exposures to air pollutants, and

e increased knowledge of how pollutants affect plants, animals, soils
and water resources.

In June of 2003, the DNR instituted the Air Permit Improvement Initiative
(AP in order to increase the efficiency of the air pollution permit policies.
This initiative was developed largely with the recognition that regulatory
streamlining was essential to attracting business development within the
state of Wisconsin. In particular, APIl seeks to improve and streamline
the review and issuance of air pollution permits and to revise current
regulations regarding the standards to be imposed on new construction of
major pollution sources.

Wastewater—Wisconsin Pollution Discharge Elimination System
(WPDES), Water Quality, and Wastewater Treatment

Wis. Stat. Ch. 283; Wis. Adm. Code Ch. NR 200 & NR 208
http://www.dnr.state.wi.us/org/water/wm/ww/

DNR regulates municipal, industrial, and significant animal waste
operations that discharge wastewater to surface or groundwaters through
the WPDES permit program. The WPDES permits establish the
performance standards for the discharger’s wastewater treatment
systems and set numeric criteria that the discharger must meet. The
permit is the discharger's approval to discharge a set quantity of
wastewater at a specific location. The permits are issued for a maximum
5-year time frame. In addition to discharge based permit programs such
as the WPDES, the DNR Bureau of Watershed Management has initiated
numerous overall water quality based planning and assessment
programs.

In response to the unique problems associated with mercury pollution,
DNR has issued rules specifically addressing mercury concentrations in
wastewater discharges. These new rules became effective on November
1, 2002. In particular, the new rules establish a more sensitive test
method for quantifying mercury concentrations in wastewater, direct DNR
to issue permits that require effective monitoring of mercury discharge,
and require that any facility discharging mercury in excess of allowed
levels institute pollutant minimization programs.

With regard to wastewater treatment, publicly and privately owned

domestic wastewater treatment facilities are required to conduct a
Compliance Maintenance Annual Report (CMAR) pursuant to Chapter NR
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208. The CMAR is a self-evaluative tool by which owners of wastewater
treatment facilities measure the performance of the facility and assess its
level of compliance with permit requirements for a given year. The CMAR
is designed to encourage and perhaps require owners of treatment
facilities to take action to prevent violations of permit effluent limits and to
avoid water quality degradation. Recent revisions to Ch. 208, effective
January of 2005, expand the program to cover facilities that had not
previously been subject to the CMAR requirements.

Storm water/Runoff Management

Wis. Stat. Ch. 283; Wis. Adm. Code Chs. NR 151 & NR 216
http://www.dnr.state.wi.us/org/water/wm/nps/stormwater.html
http://www.dnr.state.wi.us/org/water/wm/nps/

DNR regulates urban and rural storm water runoff that comes from such
sources as construction sites, lawns, streets and parking lots and drains
into storm sewers to be discharged to rivers, streams, lakes and
groundwater without treatment. DNR recently promulgated new rules for
the prevention and management of polluted runoff in response to EPA
revisions to the Clean Water Act. Those affected by the new rules
include municipalities, industrial dischargers, and construction site
dischargers. For example, Chapter NR 151 contains performance
standards for both agricultural and non-agricultural facilities designed to
protect water quality by preventing polluted runoff from entering
waterways.

In addition, Chapter NR 216 provides for permitting programs aimed at
controlling and reducing storm water runoff from various entities. First,
Ch. 216 requires that numerous specified Wisconsin municipalities obtain
coverage under a municipal storm water discharge permit. Additionally,
Ch. 216 requires that certain industrial facilities obtain coverage under an
industrial storm water discharge permit and develop and implement a
site-specific storm water pollution prevention plan. Finally, Ch. 216
requires that owners of large construction sites that involve land
disturbing activities affecting five or more acres obtain coverage under a
construction site storm water discharge permit and ensure that site-
specific erosion and storm water management plans are in place at the
construction site.

Solid Waste Management
Wis. Stat. Chs. 287, 289; Wis. Admin. Code Ch. NR 500
http://www.dnr.state.wi.us/org/aw/wm/solid/

DNR administers the regulation of the generation, transportation,
treatment, storage, and disposal of solid waste, including standards for
the siting, operation and closure of solid waste disposal facilities. For
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example, Wisconsin has established a comprehensive and unique
program for the siting of landfills. Under this program, the landfill
proponent has the obligation to negotiate operating conditions and related
commitments with the municipality in which the proposed landfill will be
located in exchange for waiver or approval of local permits by the
municipality. The program further provides for arbitration before the
Wisconsin Waste Facility Siting Board in the event the parties cannot
reach a negotiated agreement.

As of the summer of 2001, Wisconsin has the following numbers of
licensed/regulated facilities in operation: 44 municipal solid waste
landfills; 41 industrial waste landfills; 36 construction and demolition
waste landfills; 1,446 solid waste transporters; 78 transfer stations; 64
processing facilities; 6 municipal waste combustors; 148 composting
facilities (mostly yard waste); and 125 wood-burning sites.

There are currently several proposed revisions to Chapter NR 500 under
consideration. These proposed revisions would change the current
standards relating to municipal solid waste landfills, and, more
importantly, would streamline and make corrections to the existing Ch.
500 provisions. Additionally, DNR implemented the Waste Management
Program Redesign in March of 2004 in an effort to restructure the DNR
solid and hazardous waste policies. This program seeks to make the
Waste Management Program as a whole more progressive, adaptable,
and streamlined, to optimize the use and distribution of the program’s
financial resources, and to implement changes that will improve the
program’s credibility.

Hazardous Waste Management
Wis. Stat. Ch. 291; Wis. Admin. Code Ch. NR 600
http://www.dnr.state.wi.us/org/aw/wm/hazard/

DNR administers "cradle-to-grave" management of hazardous waste,
including standards for the operation and closure of facilities which
generate, transport, treat, store and dispose of hazardous waste. DNR
has received approval to administer this program, along with the program
under the Solid Waste Facilities Statute and its implementing regulations,
in lieu of the federal RCRA program.

There are currently several proposed revisions to Chapter NR 600 under
consideration. These proposed revisions would update and replace the
existing Ch. 600 regulations regarding hazardous waste management in
order to more closely parallel existing federal regulations regarding
hazardous waste. Additionally, the Waste Management Program
Redesign described above will apply with equal force to DNR’s hazardous
waste policies.

17



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

Hazardous Substance Spills
Wis. Stat. Ch. 292; Wis. Admin. Code Ch. NR 700
http://www.dnr.state.wi.us/org/aw/rr/spills/index.html

Wis. Stat. Section 292.11, as implemented and administered by the DNR
spills program, establishes requirements for the notification, investigation
and remediation of releases of a hazardous substance by a person who
"possesses or controls" a hazardous substance or "causes the discharge"
of a hazardous substance. Case law has interpreted this statute broadly.
In State v. Mauthe, 123 Wis. 2d 288 (1985), the court held that this
statute (the “Spill Statute”) imposed liability on the current owner of
property where hazardous substances had been released even though
that owner did not cause the contamination. In State of Wisconsin v.
Chrysler Outboard Corp., 219 Wis. 2d 130 (1998), the court interpreted
the term "cause" as used in the Spill Statute very broadly to include
conduct which took place before enactment of the statute in 1978 and
imposed liability for investigation and cleanup on former owners of
contaminated property and on generators of hazardous substances who
sent wastes off-site for disposal.

If a responsible party is unable or unwilling to report or remediate the
hazardous spill as required by the Spill Statute, DNR is authorized to
identify, locate, monitor, contain, remove or dispose of the hazardous
substance or take any other emergency action that it deems appropriate.
In addition, the DNR has received pilot program approval from EPA to
utilize the department's enforcement discretion to choose not to apply
hazardous substance spill liability to local governments that acquire an
interest in a contaminated property and would otherwise be liable under
the Spill Statute.

Brownfields Redevelopment
http://www.dnr.state.wi.us/org/aw/rr/rbrownfields/index.html

Specific provisions of the Spill Statute are designed to facilitate
Brownfields cleanup through exemptions for municipalities which acquire
contaminated property through tax delinquency or bankruptcy, through
limitations on the application of more stringent standards adopted post-
cleanup, and through liability exemptions for lenders, personal
representatives, property owners impacted by off-site discharges, and
participants in Wisconsin’s Voluntary Party Cleanup Liability Exemption
Program.

Petroleum Environmental Cleanup Fund Act (PECFA)
Wis. Stat. Ch. 101.143, et seq.; Wis. Admin. Code Ch. COMMe+47
http://www.commerce.state.wi.us/er/er-pecfa-home.html
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The Wisconsin Department of Commerce administers the PECFA
program, which provides reimbursement for specified eligible costs
associated with the investigation and remediation of petroleum releases
from aboveground and underground storage tanks containing gasoline,
gasoline-alcohol fuel blends, kerosene, fuel oil, burner oil, diesel fuel, or
used motor oil and meeting certain criteria.

Dry Cleaner Environmental Repair Fund (DERF)
Wis. Stat. 292.65; Wis. Admin. Code Ch. NR 169
http://www.dnr.state.wi.us/org/aw/rr/financial/dryclean.html

The Dry Cleaner Environmental Response program is a reimbursement
program for dry cleaners for the costs associated with the investigation
and cleanup of dry cleaning facilities. This program was created in the
1997 - 1999 state budget, and became effective October 14, 1997. This
program was developed by the dry cleaning industry to cover eligible
costs associated with responding to, investigating and cleaning up
contamination caused by releases of dry cleaning solvents. The program
is funded by a license fee for dry cleaners and a solvent fee on the sale of
dry cleaning solvents.

In addition, there have been several proposed revisions to the DERF
program, which became effective on August 1, 2005. These revisions
extend the deadline by which parties must enter the program and contain
new definitions to clarify eligibility for participation in the program.
Additionally, the revisions seek to streamline remedy selection and allow
increased reimbursement for certain types of site investigation costs.

Navigable waters, wetlands, floodplain/shoreland zoning, dams and the
Public Trust Doctrine

Wis. Stat. Chs. 30 & 31; Wis. Admin. Code Chs. NR 103 & NR 300.
http://www.dnr.state.wi.us/org/water/wm/dsfm/shore/title.html

DNR regulates any activities within certain distances of and/or affecting
any navigable body of water. "Navigability" is defined broadly to include
all water bodies capable of floating a boat of the shallowest draft during
the spring flood season. Wisconsin water law is based on the doctrine of
riparian rights, slightly modified by the doctrine of prior appropriation
rights. Riparian owners on streams and rivers own the bed to the thread,
subject to the Public Trust Doctrine which holds all navigable bodies of
water open to public use. The State owns the bed of all lakes under the
Public Trust Doctrine, subject to the riparian owners' limited rights to
reasonable placement of piers, sand blankets, and the like. Boathouses,
houseboats, piers, shoreline improvements, structures or fill on the bed of
any navigable body of water, and dams are subject to regulation.
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Floodplain and shoreland zoning requirements establish setback
requirements and management obligations to protect those areas.
Activities which may affect wetlands are subject to application of water
quality standards and may require conduct of a "practicable alternatives
analysis" to determine whether intended activity is "water-dependent” and
therefore approvable. Wisconsin currently does not accept mitigation for
wetlands impacts in its regulatory approach.

Green Tier Program
Wis. Stat. 299.83
http://www.dnr.state.wi.us/org/caer/cea/environmental/

DNR has recently launched its innovative Green Tier Program. This
program is designed to encourage and reward superior environmental
performance by offering a variety of benefits and incentives to
participating entities. In order to participate in the program, the individual
entity or chartered group must have demonstrated superior environmental
performance and must be willing to continue to improve its performance.
There are two levels of Green Tier participation. Tier 1 is designed to
encourage innovation, collaboration, and new environmental goal setting.
Tier 2, which involves more stringent participation requirements,
emphasizes superior environmental performance and utilizes contracts
between the participating entity and the DNR as a means of providing
customized regulatory flexibility in exchange for proportional
environmental performance.

C. Environmental and Agricultural Impact Analysis

1.

Wisconsin Environmental Policy Act (WEPA)
Wis. Stat. Ch. 1.11 and pertinent Wis. Admin. Code sections for each
agency.

WEPA requires that each agency of the state consider the environmental
implications of any action (permit, approval, license, grant, construction
project, etc.) it takes. Each agency has adopted regulations which
categorize its actions for initial determinations as to whether an EIS
(Environmental Impact Statement) or an EA (Environmental Assessment)
must be prepared. Modeled on NEPA, WEPA case law closely tracks the
federal interpretations.
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2. Agricultural Impact Statements (AIS)
Wis. Stat. Ch. 32.035

The Wisconsin Department of Agriculture Trade and Consumer
Protection (DATCP) is required to prepare an Agricultural Impact
Statement (AIS) for projects which involve the actual or potential exercise
of the power of eminent domain and if any interest in more than five acres
of any farm operation may be taken. Designed as part of the state's
Farmland Preservation program, the AIS requirement can be met through
preparation of an EIS, if one is being prepared by DATCP or another lead
agency. This requirement primarily impacts municipalities and utilities
which have condemnation authority.
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CHAPTER 3 - INTELLECTUAL PROPERTY LAW

OVERVIEW

A significant part of intellectual property law is governed by federal law. Therefore, in
many cases the law governing intellectual property in Wisconsin is no different than in
any other state. Various forms of intellectual property are discussed below, along with a
summary of federal law and (where applicable) Wisconsin state law.

PATENTS

With some exceptions, patent rights are governed exclusively by federal law (Title 35 of
the United States Code). Wisconsin state law governs in the cases of: (i)
employer/employee rights to patented inventions; (ii) issues arising under the Uniform
Commercial Code, such as warranties and security interests in patents; and (iii) issues
involving the construction and operation of patent license agreements and other
contracts involving patent rights.

COPYRIGHTS

Copyrights are exclusively governed by federal law (Title 17 of the United States Code).
As of January 1, 1978, state laws relating to copyrights were specifically preempted
except as to issues arising under the Uniform Commercial Code.

TRADEMARKS AND UNFAIR COMPETITION

Trademarks are governed by the federal Lanham Act, 15 U.S.C. 81051, et. seq., as well
as Wisconsin state law to the extent that Wisconsin state law is not preempted by
federal law.

A. Reaqistration of Trademarks and Statutory Trademark Infringement. Wis. Stat. Ch.
132 governs the registration of trademarks and trade names in Wisconsin, as
well as the cause of action for infringement of any name or mark so registered.
See www.legis.state.wi.us/rsb/stats.html

Wis. Stat. 8132.001 defines a "mark" as any "label, trademark, trade name, term,
design, pattern, model, device, shopmark, drawing, specification, designation or
form of advertisement" that 1) is adopted or used by any person to designate,
make known or distinguish any goods or service as having been made, prepared
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or provided by that person; and 2) is registered by that person under Wis. Stat.
8132.01. A "counterfeit mark" is a "spurious mark that is identical to or
substantially identical to a genuine mark and that is used or intended to be used
on or in connection with goods or services for which the genuine mark is
registered and in use."

Wis. Stat. 8132.02 makes it unlawful for any person to use, with intent to deceive,
another person's mark which is registered under 8132.01 or any counterfeit mark
which is identical or substantially identical to such a registered mark; or to utter or
display the same orally or in any printed or written form in the conduct of his or
her business or any business transaction without the express consent license,
and authority of the owner of the mark. Wis. Stat. §132.03 sets forth the penalties
for violation of §132.02.

B. Common Law Trademark Infringement and Unfair Competition. In addition to the
statutory scheme for registration of trademarks and infringement of registered
trademarks codified in Chapter 132 of the Wisconsin Statutes, trademarks and
trade names are also protectable under the common law of trademark
infringement and unfair competition in Wisconsin. The common law of trademark
infringement and unfair competition protects unregistered as well as registered
marks.

One infringes a trademark or trade name under Wisconsin common law if he
uses, on or in connection with his goods, services or business, a designation
which so resembles the other's previously used mark or trade name as to be
likely to cause confusion, mistake or deception, or cause prospective purchasers
to believe that:

i. the actor's goods or services are those of the other;

il. the actor's goods or services emanate from the same source as
the other's goods or services;

iii. the actor's goods or services are approved or sponsored by the
other; or

iv. the actor's business is the business of, or is in some manner
associated or connected with, the other, even though the actor
does not use the designation with a purpose to deceive.

Once infringement is established, injunctive relief and damages are
available to the trademark owner. The extent of the relief afforded will
depend on the nature of the evidence presented as to the strength of the
mark or name, the extent of confusion, the defendant's bad faith and actual
damages suffered.
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FALSE ADVERTISING

Wis. Stat. §100.18 governs false advertising in Wisconsin. A cause of action is provided
in cases in which a party disseminates an advertisement, circular, or other type of
announcement containing an untrue, deceptive, or misleading statement or
representation for the purpose of increasing the market for that party’s goods or
services. To be untrue or misleading, the statement must be one of fact; "puffery,” or
exaggeration reasonably to be expected of a seller as to the quality of his product, has
long been regarded as not actionable.

Anyone suffering pecuniary loss as a result of another's false advertising may file suit
and may recover such damages together with costs and reasonable attorneys’ fees. An
action for false advertising must be brought not more than three years after the
occurrence of the unlawful act or practice, or it is barred.

UNFAIR TRADE PRACTICES

General trade regulation and consumer protection are administered and enforced under
the "Little FTC Act," Wis. Stat. 8100.20. Modeled after the Federal Trade Commission
Act, the Wisconsin statute broadly prohibits unfair methods of competition and unfair
trade practices. Any person suffering pecuniary loss because of another's violation of
the Wisconsin statute can sue for damages and shall recover twice the amount of such
pecuniary loss together with costs, including reasonable attorneys’ fees.

TRADE SECRETS

Wis. Stat. 8134.90 governs trade secret law in Wisconsin. According to Wisconsin state
law, trade secret information is that information which (i) derives independent actual or
potential economic value from not being generally known by and readily ascertainable
(by proper means) by other persons who can obtain economic value from its disclosure
or use; and (ii) is subject to efforts to maintain its secrecy that are reasonable under the
circumstances.

Misappropriation of a trade secret occurs when a person acquires the trade secret of
another by means which the person knows or has reason to know constitutes improper
means, or when a person discloses or uses the trade secret without the express or
implied consent of the trade secret owner. Subject to legal requirements, a court can
enjoin actual or threatened misappropriation of a trade secret. Also, a court may award
damages for actual loss and unjust enrichment, punitive damages, and reasonable
attorneys’ fees. One may also be criminally liable for intentional misappropriation of a
trade secret under Wis. Stat. §943.205.

EMPLOYER/EMPLOYEE RIGHTS IN PATENTED INVENTIONS

A. Employment Agreements. Employment contracts including an agreement not to
disclose confidential information learned during the course of employment are
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governed by Wis. Stat. 8103.465, which requires such an agreement to: (i) be
reasonably related to a protectable interest of the employer; (ii) not be
unreasonable to the employee; (iii) include reasonable limitations as to
geographical scope and duration; and (iv) not be inimical to the public interest.

Ownership of Employee Inventions and Shop Rights. Under Wisconsin law, if an
employee, during his hours of employment and working with his employer’s
materials, conceives of and perfects an invention for which he obtains patent
protection, the employee must accord his employer a nonexclusive license to
practice the patented invention. If an employer has shoprights in an employee’s
invention, the employer has a nonexclusive, royalty-free license to continue to
use the invention in the ordinary course of its business. Because the license is
nonexclusive, the employee may also practice the invention or license others to
do so.

The inventions of an employee and all other patent and intellectual property
rights relating to the inventions are owned by the employee unless: 1) the
employee was "hired to invent”, and the employee conceived and reduced the
invention to practice within the scope of his employment; or 2) the employee
executed an agreement providing for the assignment of any inventions
developed with the aid of the employer's resources.

RIGHTS OF PUBLICITY AND PRIVACY

The rights of publicity and privacy are related, but are intended to protect different
interests. The right of privacy is intended to protect a private individual's right to be left
alone while the right of publicity protects a public figure's right to exploit his/her name or
likeness. Both rights are protected under the common law, but the right of privacy is
also protected by Wisconsin statutory law.

A.

Right of Privacy. Wis. Stat. §895.50 sets forth the definition of “invasion of
privacy” according to Wisconsin law, and provides that one whose privacy is
invaded is entitled to an injunction against such invasion, compensatory
damages, and reasonable attorneys’ fees.

Right of Publicity. The right of publicity is governed by Wisconsin common law. A
violation of the right of publicity involves appropriation, for the defendant's
advantage, of the plaintiff's name or likeness.
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CHAPTER 4 - LABOR, EMPLOYMENT LAW &
EMPLOYMENT BENEFITS

Employers doing business in Wisconsin have a number of statutory and common law legal
duties to fulfill. Some of the statutory laws parallel or are similar to federal laws, including in
such areas as equal employment opportunity, family and medical leaves and labor relations. In
addition, significant employee rights and employer duties have developed through the
application of common law principles to work place issues.

I STATUTORY ISSUES

A.

Equal Employment Opportunity. The Wisconsin Fair Employment Act (“WFEA”),
Wis. Stat. § 111.31 et seq., makes it an act of employment discrimination to
refuse to hire or to terminate, or to discriminate against any individual in
promotion, compensation or in the terms, conditions or privileges of employment
based on age (40 and over), race, creed, color, disability, marital status, sex,
national origin, ancestry, arrest record, conviction record, sexual orientation, use
or nonuse of lawful products off the employer’s premises during nonworking
hours, and membership in the national guard, state defense force or any reserve
component of the military forces (state or federal). The WFEA prohibits unfair
honesty and genetic testing. Wis. Stat. 88 111.37, 111.372; see also Section I.K.
7 & 8, infra. WFEA requires employers to treat women who are pregnant or have
pregnancy disabilities in the same way other employees are treated in their ability
or inability to work. Wis. Stat. 8 111.36(1)(c). The WFEA also prohibits an
employer from discharging or otherwise discriminating against an individual for
opposing any discriminatory practice under this act or for making a complaint,
testifying or assisting in any proceeding under this act. Wis. Stat. 8111.322.

Discrimination complaints under the WFEA must be filed within 300 days from
the date of the alleged discrimination. Wis. Stat. 8§ 111.39(1). Claims are filed
with the Equal Rights Division (“‘ERD”) of the Department of Workforce
Development (“DWD”). Wis. Admin. Code DWD § 218.03(2). The date of the
alleged discrimination is when the employee knew or should have known of the
alleged discriminatory act. Upon the conclusion of the ERD’s investigation of a
discrimination complaint, the ERD issues an initial determination which either: (1)
dismisses the complaint because no probable cause was found; or (2) forwards
the complaint to the hearing section of the ERD for a hearing on the merits of the
complaint when probable cause was found. Wis. Admin. Code DWD 88§ 218.14-
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218.20. An initial determination of no probable cause may be appealed within 30
days. Wis. Admin. Code DWD § 218.08.

The parties may enter into a settlement at any time throughout the proceedings
with or without the assistance of the DWD. Wis. Admin. Code DWD § 218.09.
Discovery may be undertaken after the matter has been certified for hearing.
Wis. Admin. Code DWD 88 218.14, 218.15. The ERD hearing is administrative in
nature with administrative appeals being taken to the Labor and Industry Review
Commission (“LIRC”) and then to state circuit court. Wis. Stat. § 111.395; Wis.
Admin. Code DWD § 218.21. Any decision made by the LIRC is given deference
and a state circuit court will sustain a judgment unless it directly contravenes a
statute, is clearly contrary to legislative intent, or lacks a rational basis. See
Crystal Lake Cheese Factory v. Labor & Indus. Review Comm'n, 264 Wis. 2d
200, 664 N.W.2d 651 (Wis. 2003). The remedies under WFEA are limited to
back pay; make whole fringe benefit relief, such as an order compelling
reinstatement, promotion or hiring; and interest and attorney’s fees to the
prevailing complainant. Wis. Stat. § 111.39(4)(c).

Wisconsin Family or Medical Leave Act. The Wisconsin Family or Medical Leave
Act (“FMLA"), Wis. Stat. § 103.10, contains a number of provisions that are
different and, in some instances, more liberal than the counterpart federal law.
FMLA complaints must be filed within thirty days of the wrongful event or when
the employee should have reasonably known a violation occurred, whichever is
sooner. Wis. Stat. § 103.10(12)(b). The ERD conducts investigations of
complaints and the DWD will issue a decision and order within 30 days after the
hearing. Wis. Stat. § 103.10(12)(d). If there is a violation, the DWD may order
the employer to provide requested family leave or medical leave, to reinstate the
employee, to provide back pay accrued not more than two years before the
complaint was filed or to pay reasonable attorney fees to the complainant. Wis.
Stat. § 103.10(12)(d). Employees or the ERD may bring a civil action in state
circuit court against an employer to recover damages after the completion of the
administrative action. Wis. Stat. § 103.10(13)(a).

The Wisconsin FMLA applies to an employee if the employer has fifty or more
permanent employees and the employee has been employed for more than 52
consecutive weeks and worked at least 1,000 hours during the preceding 52-
week period. Wis. Stat. 8§ 103.10. The FMLA requires employers to provide the
following to qualified employees: (1) up to two weeks in a calendar year when
work is missed while the employee cares for an immediate family member with a
serious health condition; (2) up to two weeks in a calendar year when work is
missed because the employee is unable to work due to a serious health
condition; and (3) up to six weeks in a calendar year while the employee cares
for a new-born child or a child placed for adoption, provided the leave
commences within 16 weeks of birth or placement for adoption. Wis. Stat. §
103.10(3). When the employee returns to work from a medical leave, the
employer must return the employee to the same position if the position is
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available or, if the position is unavailable, to an equivalent position with
equivalent compensation, benefits, working shift, hours, and other terms and
conditions of employment. Wis. Stat. § 103.10(8); See Mitchell v. Dutchment
Manufacturing, Inc., 389 F.3d 746 (7th Cir. 2004) (noting that the equivalency
requirement for job restoration does not apply to intangible or immeasurable
aspects of the job by holding that the employer did not violate FMLA by assigning
an assembly worker returning to work new tasks which were not overly time
consuming or physically demanding).

Employers must post, in one or more conspicuous places, where notices to
employees are customarily posted, a notice of employee’s rights under the
statute in a form provided by the department. Wis. Stat. § 103.10(14). Any
employer with at least 25 employees must post notice of the company policy
regarding family and medical leave. Id.

Family leave provided under Wis. Stat. § 103.10 is unpaid, however, the
employer may provide a more generous leave policy. The employee may
substitute unpaid family leave provided under the statute for paid leave provided
by the employer. Wis. Stat. 8 103.10(5)(b). In most circumstances, sick leave or
paid time off benefits may be substituted by the employee when FMLA leaves
are taken. See, e.g., Aurora Medical Group v. Dep't of Workforce Dev., 230 Wis.
2d 399, 602 N.W.2d 111 (Wis. Ct. App. 1999) (holding that an employer was
required to allow an employee to substitute paid sick time for unpaid statutory
leave, even though the employer’s plan only allowed employees to take sick
leave for an actual illness and the employee took statutory leave to adopt a
child).

Wage Claims. Chapter 109 of the Wisconsin Statutes requires employers to pay
wages due and owing to employees. Employers, except for logging operations
and farm labor, must pay the employees’ wages at least once a month unless the
employer and employees have entered into a collective bargaining agreement
dictating a different schedule for payment. Wis. Stat. § 109.03(1). Wages are
defined broadly as “remuneration payable to an employee for personal services,
including salaries, commissions, holiday and vacation pay, overtime pay,
severance pay or dismissal pay, supplemental unemployment benefit plan
payments when required under a binding collective bargaining agreement,
bonuses and any other similar advantages agreed upon between the employer
and the employee or provided by the employer to the employees as an
established policy.” Wis. Stat. § 109.01(3).

Except for certain sales employees, an employee who quits or is discharged
must be paid wages no later than the regular date such payments would be
made under the employer’s established payroll schedule or 31 days from
termination, whichever is earlier. Wis. Stat. § 109.03(2). When an employer
ceases business operations, all unpaid wages must be paid at the usual place of
payment within 24 hours of the time of separation. Wis. Stat. § 109.03(4).
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The Labor Standards Bureau (“LSB”) of the ERD investigates wage claims. The
LSB may sue the employer on behalf of the employee to collect any wage claim
or wage deficiency. Wis. Stat. § 109.09(1). The LSB has a lien on all property of
the employer, real or personal, for the full amount of any wage claim or wage
deficiency. Wis. Stat. § 109.09(2). The statute of limitations period for wage
claims is two years. Wis. Stat. § 109.09(1). An employee may maintain a private
cause of action to recover unpaid wages, including obtaining attorney fees as the
prevailing party. Administrative, civil and criminal penalties may be imposed on
an employer. Wis. Stat. 88 109.09, 109.11.

Notice of Mergers, Liguidations, Relocations or Cessation of Operations. The
Wisconsin plant closing law is more stringent than the federal Worker Adjustment
and Retraining Notification Act (“WARN Act”). An employer in Wisconsin, who
employs 50 or more people and has decided to cease doing business or conduct
a mass layoff, has to notify the DWD at least 60 days prior to ceasing business or
conducting the mass layoff. Wis. Stat. § 109.07(1m). The employer shall
provide in writing all information concerning payroll, affected employees and the
wages and other remuneration owed to such employees. Id.

A “business closing” includes a “permanent or temporary shutdown of an
employment site or of one or more facilities or operating units at an employment
site or within a single municipality that affects 25 or more employees.” Wis. Stat.
8 109.07(b). Wisconsin law defines “mass layoff” as involving 25 percent of the
employer’s work force or 25 employees, whichever is greater or at least 500
employees. Wis. Stat. 8 109.07(f). New or low-hour employees, as defined by
the statute, are not included in counting affected employees. Employers are
required to post, in one or more conspicuous places where notices to employees
are customarily posted, a notice in a form approved by the Department of Labor
setting forth employees’ rights. Wis. Stat. § 109.07(7).

Administrative charges have to be filed with the ERD within 300 days of the
business closing or mass layoff. Wis. Stat. § 109.07(4)(a). The Department of
Justice may proceed with a state circuit court action to recover the payment on
behalf of the employee. Wis. Stat. 8§ 109.07(4)(b).

Personnel Records. Upon the request of an employee, which the employer may
require in writing, an employer must permit the employee to inspect any
personnel documents which are used or which have been used in determining
the employee’s qualifications for employment, promotion, transfer, additional
compensation, termination or other disciplinary action, and any medical records.
Wis. Stat. § 103.13(2). Employees also have the right to copy or receive a copy
of the records. Wis. Stat. 8 103.13(7). The employer may charge a reasonable
copying fee not to exceed the actual cost or reproduction. Id. The employer
must grant at least two requests by an employee per year and must provide the
employee with an opportunity to inspect the personnel data within seven days of
the employee’s request. Wis. Stat. § 103.13(2). An employee or former
employee involved in a current grievance against the employer may designate, in
writing, a representative to inspect the personnel records. Wis. Stat. § 103.12(3).
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An employee may submit a written statement of explanation or rebuttal to
personnel records if the employee disagrees with any information contained
within them. Wis. Stat. § 103.13(4). The employer shall attach the written
statement to the disputed portion of the personnel record and the statement must
be included whenever the disputed portion of the personnel record is released to
a third party. 1d.

There are statutory exceptions to the inspection and copying requirement relating
to records of possible criminal offenses, letters of reference, test documents,
certain planning documents, third-party information of a personal and private
nature and records relevant to any other pending claim between the employer
and the employee which may be discoverable in a judicial proceeding. Wis. Stat.
§ 103.13(6).

F. Government Posting Requirements. Wisconsin requires employers to display
posters on unemployment benefits, fair employment, business closings and mass
layoffs, honesty testing, discontinuance of health care benefits, and rights to
family and medical leave. Wis. Stat. 88 109.09(7), 109.075(7), 103.10(4),
111.37(3). The required posters must be placed in a prominent location on the
company premises. See e.g. In-Sink-Erator v. Dep't of Indus., Labor and Human
Relations, 547 N.W.2d 792 (Wis. Ct. App. 1996).

G. Wisconsin Employment Peace Act. Private sector employer labor relations
matters are regulated by a state law administered by the Wisconsin Employment
Relations Commission ("WERC"). The Wisconsin Employment Peace Act
("WEPA") appears at Wis. Stat. 8111.01 et seq. WEPA guarantees Wisconsin
employees certain statutory rights, such as the right to form, join, or assist labor
unions. Wisconsin employees’ prescribed rights also include the right “to bargain
collectively through representatives of their own choosing,” and the right to
engage in “lawful, concerted activities for the purpose of collective bargaining.”
Wis. Stat. 8111.04. WEPA enumerates what constitute unfair labor practices by
employers. The following practices are prohibited: discharging or discriminating
against employees for union membership or activity; encouraging or discouraging
union membership by discrimination in hiring, termination, or conditions of
employment; and interfering with a labor union’s formation. Wis. Stat. §111.06.

H. The Minimum Wage Law. The law applies to all private and public employers,
including non-profit organizations. No wages shall be paid that are less than a
living wage, unless one of the limited statutory exceptions applies. The
department may grant licenses to authorize certain employers to provide
subminimum wages. These employers include those who employ disabled
workers, operate rehabilitation facilities, or participate in legitimate student-
learner programs. Subminimum wages also may be paid to student-employees of
private colleges and universities for the first 20 hours of work each week. Wis.
Stat. 8111.07. Employees who receive tips or gratuities receive a separate
minimum wage rate. The DWD is responsible for administering this wage-hour
law which addresses the payment for hours worked of the minimum wage and
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overtime. The state law requirements generally parallel the requirements of the
Fair Labor Standards Act.

Unemployment Insurance. ...through no fault of their own. Employees separated
from employment are disqualified from receiving benefits or must meet additional
conditions to receive benefits if any of the following conditions apply to them:
their employment termination was voluntary; they were discharged for
misconduct; they failed to apply for or accept suitable work without good cause;
they are independent contractors; they are unemployed because of a strike; or
their license, required by law to perform their type of work, has been suspended
or terminated due to their own fault. The Wisconsin lockout statute provides an
exception to the rule that an employee who has left or lost work due to a strike or
other bona fide labor dispute is ineligible for unemployment compensation. Wis.
Stat. §108.04(10); see also Brauneis v. LIRC, 236 Wis.2d 27 (2000).

The system is based upon contributions an employer makes on a quarterly basis
in relationship to wages that were paid to employees, up to a statutorily
determined wage maximum. Each employer’s contribution rate should vary in
accordance with its own unemployment costs. The system is administered by the
Job Service Division of the DWD. An administrative process of investigation and
hearing is used to determine the eligibility of an employee for benefits. An
employee claiming unemployment benefits entitlement may only do so for a
period of up to 26 weeks. Beyond this time, unemployment benefits are available
during periods of prolonged state and national unemployment. Wis. Stat.
8108.06.

Worker's Compensation. Chapter 102 of the Wisconsin Statutes, the Worker’s
Compensation Act (WCA), primarily governs worker’s compensation in
Wisconsin and is administered by the DWD. The WCA protects workers who
have been injured or became ill because of work activities relating to or arising
out the employment relationship. Employers engaging in business in Wisconsin
and who employ three or more full-time or part-time workers are required to have
insurance sufficient to pay statutory benefits and expenses, unless they are
approved for self-insured status.

Under the WCA, employees’ injuries are categorized, and each category has a
damage limit established. There are two categories of benefits that employees
may receive: (1) temporary disability benefits, which are payable during an
injured worker’s healing period; and (2) permanent disability benefits, which are
payable if a worker remains disabled after the healing period has ended. The
general rule for permanent total disability awards is that the injured worker must
prove a total loss of earning capacity. However, Wisconsin’s “odd-lot” doctrine
provides that if an injured worker can demonstrate that “because of injury, age,
education, and capacity, [he] is unable to secure continuing gainful employment,”
he has prima facie placed himself in the odd-lot category, and the burden shifts
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to the employer to prove employability and the availability of jobs. Wis. Stat.
ANN. § 102.44.

In addition to primary compensation for temporary and permanent disability
benefits, the worker's compensation insurer must pay medical expenses, travel
expenses, wage loss protection, as well as physical and vocational rehabilitation
expenses. Furthermore, primary compensation may be increased by 15 percent
if the illness or injury is caused by a safety violation known to the employer.
Primary compensation may be decreased by 15 percent if the illness or injury is
caused by the employee’s disregard of known and enforced safety rules, the
employee’s failure to use necessary safety devices, or the employee is
intoxicated by alcohol or use of controlled substances. If the employer refuses to
rehire an employee who suffered a compensable injury when appropriate
employment within the employee’s physical and mental limitations is available,
the employer may be liable for paying lost wages during this period of refusal, not
exceeding one year of back pay. Wis. Stat. § 102.35(3).

K. Miscellaneous Statutory Employment Responsibilities.

1. Grooming requirement.

2. HIV testing. The law on AIDS testing specifically prohibits employers
from requiring that employees or prospective employees undergo testing
for HIV, unless the proper state officials determine that the individual
presents a significant risk of transmitting HIV to others through
employment. Furthermore, the terms or conditions of an employee’s job
or position cannot be affected by an employee’s undergoing testing for
HIV. The Wisconsin statute also prohibits agreements between
employers and employees in which the employer offers extra pay or
benefits to induce the employee to take an AIDS test.

3. Deductions for faulty workmanship, loss, theft, or damage. Deductions
may not automatically be taken by an employer from the pay of an
employee for defective or faulty workmanship, lost or stolen property or
damage to property. Wis. Stat. § 103.455.

4, One day of rest in seven. Employers operating factory or mercantile
establishments shall allow every employee at least 24 consecutive hours
of rest in each calendar week. During such period, the employer will not
allow an employee to work except in cases of machinery breakdown or
other emergency situations. However, the law does not require that the
rest must be given every 7 days. For example, an employer may legally
schedule work for 12 consecutive days within a two-week period if the
days of rest fall on the first and last days of the two-week period. Certain
employees are exempted from the law, including janitors, security
personnel, those whose job duties on Sunday only involve feeding live
animals or maintaining fires, as well as those employed in the
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manufacturing and distribution of dairy products, in bakeries, in flour and
feed mills, and in hotels and restaurants. Employers may ask the
department to waive provisions of this law in unusual circumstances. Wis.
Stat. § 103.85

Overtime Pay Requirements. Wisconsin has a general overtime pay
requirement. Employees must be paid 1-1/2 times the regular rate of pay
for all hours worked above 40 hours per week if they are employed by
any of the following: factories, mercantile establishments; restaurants,
hotels, motels, and resorts; beauty parlors; retail and wholesale stores;
laundries; express and transportation firms; telegraph offices; and
telephone exchanges. There is no required daily overtime pay for adults.
Whether daily overtime must be paid to minors under the age of 18
depends on factors such as whether the work is agricultural or not, the
minor’s age, and if school is in session.

Jury duty. In determining seniority or pay advancement, the status of the
employee shall be considered uninterrupted by the service.

Prohibition on lie detector tests. Under Wisconsin law, an employer may
not directly or indirectly request or require a job applicant to take a lie
detector test. Wis. Stat. 8§ 111.31(4) and 111.37. Furthermore, an
employer is prohibited from taking or threatening to take the following
actions: discharging, disciplining, discriminating against, or refusing to
hire an individual either for his or her refusal to take a lie detector test or
based on the results of such a test. Exemptions to the general rule exist.
These exemptions apply to employers in the business of providing
security personnel and those that manufacture or distribute a controlled
substance. Furthermore, employers are not prohibited from requesting an
employee to submit to a lie detector test if the test is ordered in
conjunction with an ongoing investigation involving economic loss or
injury to an employer’s business, and the employer gives sufficient notice
of the test and the purpose for it to the employee.

Prohibition on genetic testing. Wisconsin law prohibits employers from
requiring a genetic test from any person as a condition of employment, or
from making an agreement offering a person employment, pay, or a
benefit in return for taking a genetic test. However, if an employee
requests for a genetic test in writing, to be administered in connection
with a worker’'s compensation claim or in determining the worker’s
susceptibility to potentially toxic substances in the workplace. Wis. Stat. §
11.372(1)(a), (3), and (4).

Medical Examinations. Employers may require prospective or current
employees to take medical examinations. The cost of these examinations
must be paid by the employer if they are a condition of being hired or
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remaining employed. For example, insurers providing group health
insurance coverage are required to make available an opportunity for an
employee or former employee to elect to continue group medical
insurance, at that employee’s own expense for up to 18 months after
group insurance has ended, or to convert to individual coverage.

COMMON LAW DEVELOPMENTS

The common law developments in Wisconsin have produced a significant body of case
law that further defines employer duties and employee rights. The major case
developments have been in the following areas: (1) the at-will employment relationship;
(2) contractual or quasi-contractual modifications of the employment at-will relationship;
(3) wrongful discharge in violation of public policy; (4) bad faith in the employment
relationship; (5) tortious interference with contract; and (6) defamation, libel and slander.

A.

The At-Will Employment Relationship. Absent an individual employment contract
or a collective bargaining agreement, employment in Wisconsin is at-will,
meaning an employee may resign or be terminated at any time for any reason or
no reason, provided that a termination does not violate the law. See, e.q.,
Winkelman v. Beloit Memorial Hospital, 168 Wis. 2d 12, 483 N.W.2d 211 (1992);
Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d 561, 335 N.W.2d 834 (1983).
Wisconsin courts have held that expressions of permanent or life-time
employment, absent any additional consideration beyond an employee's
services, constitute nothing more than at-will employment. Smith v. Beloit Corp.,
40 Wis. 2d 550, 162 N.W.2d 585 (1968); Forrer v. Sears, Roebuck & Co., 36
Wis. 2d 388, 153 N.W.2d 587 (1967). Under the appropriate facts, a just-cause
employment relationship may be formed based upon certain verbal assurances
of job security. Garvey v. Buhler, 146 Wis. 2d 281, 430 N.W.2d 616 (Ct. App.
1988).

Contractual or Quasi-Contractual Modifications - Employee Handbooks.
Statements made in an employee handbook may be sufficient to alter the at-will
employment status of employees in Wisconsin, if those statements evidence an
intention to be bound to an employment relationship other than an at-will
relationship. Where the requisite intent is present, an employee's continued
employment constitutes sufficient consideration to support the application of
termination standards and procedures contained in an employee handbook.
Ferraro v. Koelsch, 124 Wis. 2d 154, 368 N.W.2d 666 (1985). The mere
issuance of a handbook will not, however, automatically create an employment
contract. Id. at 167.

An employer can avoid a finding that its handbook constitutes a contract that
alters the at-will employment relationship by properly drafting the handbook. For
example, handbook disclaimers emphasizing the at-will status of employees can
be effective in retaining that status and precluding a finding of an employment
contract as a result of an employee handbook. Olson v. 3M Co., 188 Wis. 2d 25,
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523 N.W.2d 578 (Ct. App. 1994); Bantz v. Montgomery Estates, Inc., 163 Wis. 2d
973, 473 N.W.2d 506 (Ct. App. 1991). Even a disclaimer will not necessarily
avoid a finding of a contract, however, if the employer's agents represent that the
handbook is binding on the employer. Clay v. Horton Mfg. Co., 172 Wis. 2d 349,
493 N.W.2d 379 (Ct. App. 1992); Ferraro, 124 Wis. 2d at 158-59, 368 N.W.2d at
669.

Handbook provisions that are stated in language that is permissive and that
provide the employer with discretion aid in avoiding a finding of a contract based
on an employee handbook. Bantz, 163 Wis. 2d 973. In contrast, language that
mandates how the employer must behave is more likely to result in the finding of
a contractual relationship. Bantz, supra.

Similarly, handbooks that are drafted as mere "guidelines” for employees, rather
than as definite rules regulating discipline and discharge, are more likely to be
found to maintain the at-will employment status. See, e.q., Wolf v. F & M Banks,
193 Wis. 2d 439, 534 N.W.2d 877 (Ct. App. 1995).

Furthermore, a contract is not created if the employer reserves the right to
unilaterally change the handbook terms without notice. Bantz, 163 Wis. 2d 973;
Helland v. Kurtis A. Froedert Mem’l Lutheran Hosp., 229 Wis. 2d 751, 601
N.W.2d 318 (Ct. App. 1999.)

Public Policy Exception. Wisconsin courts recognize a narrow public policy
exception to the at-will employment doctrine. Under the exception, an employee
has a cause of action for wrongful discharge when the discharge is contrary to a
fundamental and well-defined public policy clearly stated in existing law.
Brockmeyer v. Dun & Bradstreet, 113 Wis. 2d 561, 335 N.W.2d 834 (1983);
Batteries Plus, LLC v. Mohr, 2001 WI 80, 244 Wis. 2d 559, 628 N.W.2d 364. The
constitution, a statute, or an administrative regulation can act as the existing law
that is the source for the exception. Winkelman v. Beloit Memorial Hospital, 168
Wis. 2d 12, 483 N.W.2d 211 (1992). Employees discharged for refusing to
violate public policy may recover contract damages, including reinstatement and
back pay, but cannot recover attorneys' fees. 1d. at 28-29.

Bad Faith in the Employment Relationship. Wisconsin courts have expressly
rejected a cause of action against employers based on a violation of an implied
covenant of good faith and fair dealing. Brockmeyer v. Dun & Bradstreet, 113
Wis. 2d 561, 335 N.W.2d 834 (1983). See also Hale v. Stoughton Hospital
Ass'n, Inc., 126 Wis. 2d 267, 376 N.W.2d 89 (Ct. App. 1985).

Tortious Interference with Contract. An employer may be liable in Wisconsin for
tortious or intentional interference with contract where the employer has
interfered with the employment contract between an employee and another
employer so as to cause the employee's termination or other breach of the
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contract. At-will employees may assert such a claim in Wisconsin. See, e.g.,
Lorenz v. Dreske, 62 Wis. 2d 273, 214 N.W.2d 753 (1974).

F. Defamation, Libel and Slander. Wisconsin courts recognize a limited cause of
action against employers for defamation. See, e.qg., Zinda v. Louisiana Pacific
Corp., 149 Wis. 2d 913, 440 N.W.2d 548 (1989). However, Wis. Stat. § 895.487
grants immunity from all civil liability to an employer who gives reference
information concerning an employee or former employee, unless a lack of good
faith on the part of the employer is shown by clear and convincing evidence. A
presumption of "good faith" may be rebutted only on a showing that: (a) the
employer knowingly provided false information in the reference; (b) the employer
provided the reference maliciously; or (c) the employer provided the reference in
violation of the Wisconsin Fair Employment Act.
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CHAPTER 5 - LITIGATION LAW

l. OVERVIEW OF WISCONSIN COURTS

A.

Wisconsin State Courts. The Wisconsin state court system is organized into

three tiers. The circuit court is the lowest-level state court. The Court of Appeals
is at the intermediary level. The highest tier is the Wisconsin Supreme Court. In
addition, local communities may establish their own municipal court system
pertaining to municipal ordinances.

1.

The Wisconsin Supreme Court. The Wisconsin Supreme Court serves as
the highest tribunal for all state cases involving issues not appealable to
the United States Supreme Court and is the final authority on the
Wisconsin Constitution. The Supreme Court consists of seven justices
elected to 10-year terms. Vacancies are often filled by gubernatorial
appointees, however, because the Wisconsin Constitution limits the
number of justices elected in any given year to one. Appointees then
serve until they are replaced by an elected justice. The Chief Justice is
chosen by seniority.

If four or more justices on the Supreme Court approve a petition
requesting original jurisdiction over a matter, then the court may exercise
such jurisdiction. Appellate jurisdiction is obtained if a petition to review a
lower court decision is approved by three or more justices. The court also
possesses the discretion to accept cases certified to it by the court of
appeals. In addition, the court may decide on its own to review a matter
before the court of appeals.

Court of Appeals. The court of appeals exercises appellate jurisdiction
and possesses supervisory authority over all lower courts within the state.
As a matter of right, final judgments and orders of the circuit courts can
be appealed to the court of appeals. The court also has discretion to hear
appeals of other judgments and orders.

The court of appeals consists of sixteen judges elected in four districts.
The judges sit for six year terms. No more than one appeals court judge
can be elected in any district in any given year, and each judge must live
in the district in which he or she is elected.
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The judges generally sit in panels consisting of three judges. Although a
single judge can hear certain types of cases, any party may request that
the case be heard by the full panel. Whether a case will be heard by the
full panel is a decision left to the chief judge, who is named by the
supreme court for a three-year term.

The court of appeals generally hears cases in the order in which appeals
are filed, but may give preference to criminal cases when it can do so
without undue delay to the civil cases. The court predetermines in each
case whether oral arguments are necessary, and if not, the court decides
the case on the bases of the trial court records and the written briefs
submitted.

Circuit Courts. In Wisconsin, the circuit court is the trial court of general
jurisdiction and has original jurisdiction over civil and criminal matters
unless another court has been given exclusive jurisdiction. The circuit
court may also hear appeals from municipal courts and review state
agency decisions.

With the exception of three two-county circuits, each circuit contains only
one county and is bounded by the county lines. Circuit judges are elected
to six-year terms. Interim vacancies are filled by gubernatorial appointees.
Chief judges appointed by the supreme court serve two-year terms
supervising each of the ten administrative districts into which the circuit
courts are divided.

The circuit courts are also served by court commissioners, who are
attorneys licensed to practice law in Wisconsin. Depending on the size of
the county, a county may have full or part-time court commissioners
authorized to conduct much court business on their own.

Municipal Courts. Under the Wisconsin Statutes, cities, villages and
towns are also authorized to establish municipal courts, which have
exclusive jurisdiction over municipal ordinance violations having monetary
penalties. Municipal judges are elected to terms of two to four years,
depending on the local governing body.

Federal Courts. Wisconsin is divided into two federal judicial districts, the Eastern

District of Wisconsin and the Western District of Wisconsin, which roughly divide
the state in half length-wise. The federal courthouse for the Eastern District is
located in Milwaukee, while the courthouse for the Western District is located in
the state's capital, Madison. Appeals are made to the 7th Circuit Court of
Appeals, located in Chicago.

The Eastern District has developed and adopted local rules to govern litigation
within its district. The Western District, on the other hand, has adopted only a few
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local rules pertaining to admission of lawyers, magistrate judges, certification of
attempts to resolve discovery disputes and prohibition against contacting jurors.
A text published by the University of Wisconsin attempts to describe the practice
expectations and general procedures within the Western District, although it
clearly distinguishes itself from a compilation of local rules, and warns that any
judge may change his or her requirements at his or her discretion. See Federal
Civil Practice in the Western District of Wisconsin, Stuart G. Gullickson and Scott
C. Minter, University of Wisconsin Law School, 1992. It should be noted that the
Western District is generally known for possessing one of the fastest dockets in
the country.

TORT LIABILITY IN WISCONSIN

A.

Summary. Strict liability and negligence constitute alternative theories of recovery
for product liability claims in the State of Wisconsin. Wisconsin does not
recognize a separate product liability cause of action for breach of warranty.
Misrepresentation is an independent tort in Wisconsin. Where plaintiffs sue under
both strict liability and misrepresentation, Wisconsin will evaluate
misrepresentation as a contractual claim, not a tort claim. For cases brought after
Maye15, 1995, punitive damages are now regulated by statute. To recover
punitive damages, a plaintiff must show that defendant acted maliciously toward
plaintiff or in intentional disregard of plaintiff's rights. Punitive damages are not
recoverable in wrongful death cases and are never recoverable without an award
of compensatory damages.

Strict Liability. Wisconsin has adopted section 402A of the Restatement (Second)
of Torts. A finding of strict liability is equivalent to a finding of negligence per se,
for purposes of applying Wisconsin's comparative negligence law. Strict liability
may extend to include injury to bystanders as well as to users or consumers.
Privity is not required to state a cause of action in strict products liability in the
State of Wisconsin. Strict liability may be imposed on manufacturers and sellers,
as well as commercial lessors; i.e., virtually any entity in the “"chain of distribution”
of the subject product. Sellers of products that are considered "inherently
dangerous" may also be held liable for injuries resulting therefrom.

Wisconsin is among the minority of jurisdictions that recognizes strict liability in
the products context for sellers of used products. However, the plaintiff must
prove that the seller of used products was engaged in the business of selling
such products and that the original manufacturing process created the hidden
defective condition. A reconditioner of a used product is not liable in strict
products liability for defects in the products it reconditions if the reconditioner
does not manufacture, distribute or sell the products it reconditions.

A product is considered "defective" if it is unfit for its intended purpose at the time
it leaves the control of the manufacturer, and is "unreasonably dangerous."
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Allegations of product "defects" may pertain to its design or manufacture, or the
manufacturer's failure to warn. With regard to the failure to warn, the
manufacturer, distributor or retailer of a product that is found to be "unreasonably
dangerous," has a duty to warn the potential user of the danger if the seller has,
or should have, knowledge of the dangerous use of the product. The warning
must be adequate and appropriate under the circumstances.

Although Wisconsin has abolished the doctrine of assumption of risk, contributory
negligence is a viable defense to strict liability actions. The plaintiff's negligence
is a bar to recovery if it is greater than the negligence of the individual defendant,
as measured on a percentage basis. Moreover, if a plaintiff's injuries are caused
by a substantial change in the product after its original sale, a manufacturer will
not be held responsible for injuries caused by the change. Similarly, Wisconsin
does not recognize an absolute, continuing duty to warn, especially in
circumstances involving mass-marketed, manufactured goods that become
increasingly safer over time. A manufacturer may be required to warn post-sale,
however, if there is a limited market and a limited number of products in
existence.

C. Negligence. In Wisconsin, a plaintiff may recover for negligence in designing,
constructing, inspecting or warning about a product. Wisconsin is in line with
virtually all other United States jurisdictions in that to prevail on a claim of
negligence, the plaintiff must establish a duty, a breach of that duty, and that
such breach was a cause of damage to the plaintiff. Wisconsin is a minority
Palsgraf jurisdiction, however, in that the plaintiff is not required to show that the
ultimate injury that was sustained by the plaintiff was a foreseeable consequence
of the defendant's breach of duty.

Wisconsin has adopted a statute, called the "Safe Place Statute," that creates a
higher duty of care on the part of owners of public buildings and employers.
Although this duty is greater than the duty under the doctrine of ordinary
negligence, Wisconsin public building owners and employers are not insurers of
the safety of their premises. To be found liable under this statute, the owner
and/or employer must have actual or constructive notice of the allegedly
defective condition, and a reasonable opportunity to correct the defect prior to the
incident giving rise to the claim.

Wisconsin has adopted a "comparative fault" statute which will diminish a
plaintiff's recovery in negligence by whatever percentage of negligence is
attributed to the plaintiff. A plaintiff's negligence is measured separately against
the negligence of each defendant that is found causally negligent. As noted
above, if the plaintiff's negligence is greater than the negligence of the individual
defendant, such negligence acts as a bar to recovery against that defendant.

Multiple defendants may seek contribution from one another in proportion to their
causal negligence. As of May 15, 1995, Wisconsin adopted a conditional joint
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and several liability statute. Under this law, if a defendant is adjudged to be less
than 51% negligent, that defendant's liability is limited to its percentage of causal
negligence. If, however, a defendant's negligence is greater than 50% —i.e.,
51% or more — that defendant will be held jointly and severally liable for the
entire amount of the judgment.

Misrepresentation. Wisconsin has not adopted section 402B of the Restatement
(Second) of Torts with regard to claims of misrepresentation. Instead, Wisconsin
recognizes three categories of misrepresentation: intentional, negligent and a
category in-between — strict responsibility for misrepresentation.

To prove intentional misrepresentation, the plaintiff must show that the speaker
either believed his statement to be false or spoke with reckless disregard as to
whether the statement was true or false. To show strict responsibility
misrepresentation, the plaintiff must establish (1) that the representation was
made as of the defendant's own knowledge, concerning a matter about which he
or she purports to have knowledge, so that he or she may be taken to have
assumed responsibility as in the case of warranty, and (2) that the defendant has
an economic interest in the transaction into which the plaintiff enters so that
defendant expects to gain some economic benefit. The doctrine of strict
responsibility misrepresentation has primarily been developed in cases involving
the sale of property. To prove negligent misrepresentation, the plaintiff must offer
evidence indicating that the representation was made with an honest belief in its
truth, but was uttered with a lack of reasonable care in ascertaining the facts or
the manner of expression or absence of the skill or competence required in a
particular business or profession.

Significant Statutes. Any cause of action in Wisconsin for personal injury or
wrongful death must be brought within three years after the cause of action
accrues. See Wis. Stats. 8§893.54. Causes of action for property damage must be
brought within six years after the cause of action accrues. See Wis. Stats.
8893.52. A "borrowing statute” is applied to foreign statutes of limitation. See
Wis. Stats. §893.07. Wisconsin recognizes a "discovery" rule for tort actions; i.e.,
the cause of action does not accrue until the alleged breach of duty was actually
known or should have been discovered. There is no statute of repose in
Wisconsin. Wis. Stats. 8895.045 is Wisconsin's comparative negligence statute.
Wisconsin's punitive damages statute is Wis. Stats. 8895.85. Under Wis. Stats.
8895.04(4), a cap of $350,000.00 is placed on the recovery of damage for loss of
society and companionship in wrongful death actions.

TERMS AND CONDITIONS: PROTECTION FOR WHEN THINGS GO WRONG

Businesses in Wisconsin and around the country frequently use pre-printed form terms
and conditions to give them an advantage when contracting for purchasing or selling
goods or services. Many people make the mistake of assuming that if parties do not
discuss pre-printed terms, then these terms and conditions are not important, or not a
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part of the contract. However, that is frequently not the case. If things go wrong in a
contract for services or goods, form terms and conditions are often decisive in resolving
a dispute. Understanding how these pre-printed terms can become part of contracts is
critical so that a business can effectively use form terms and conditions to protect itself,
and defend against terms and conditions proposed by other businesses.

A.

Do the Same Rules Apply to all Form Terms and Conditions? No. The law
distinguishes between contracts for the sale of goods, and contracts for the
provision of services. All sales of goods in the United States are governed by the
Uniform Commercial Code (UCC), a statute enacted in 49 states. Contracts for
services are governed by the common law of contracts. Often parties agree to
provide each other both goods and services in a contract, such as when a party
agrees to both sell and install a piece of equipment. In such cases, courts
examine the predominant purpose of the contract (goods or services) to
determine which law to apply. See, e.g., Micro-Managers, Inc. v. Gregory, 147
Wis.2d 500, 507, 434 N.W.2d 97 (Ct. App. 1988); Van Sistine v. Tollard, 95
Wis.2d 678, 684-85, 291 N.W.2d 636 (Ct. App. 1980).

What is the Effect of the UCC Governing a Contract? The UCC was drafted so
that non lawyers could contract to buy and sell goods without having to specify
terms and conditions. If parties fail to specify a term in a sales contract, the UCC
has its own "gap-filler" terms that govern such issues as the risk of loss, and the
time for delivery. The most frequently litigated "filler" terms are the implied
warranties for merchantability and fithess for a particular purpose. Unless
otherwise agreed, a seller warrants that goods are fit for the ordinary purpose for
which they are being used and fit for any other purpose for which the seller
knows the goods will be used, if the buyer relied on the seller to select the goods.
There are no implied warranties in services contracts.

"Filler" terms will be part of any sales contract unless the parties specify
otherwise. In the event of litigation, the court will determine "filler" terms, in part,
by examining:

o verbal or written statements made by either side;

e conduct, such as shipping goods, paying for goods (which can, by itself,

create a sales contract);
e past dealings between the parties;
e industry practices.

"Filler" terms are only needed if parties fail to agree on issues in writing. To
eliminate uncertainty, parties frequently propose form terms and conditions of
purchase.

What Types of Issues Do Form Terms and Conditions Address? Typical form
"terms and conditions" address issues such as:
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the warranty;

the remedy, or means of redress available for a breach of warranty;

when payment is due and the interest charged for late payment;

who is responsible for shipping;

when the risk of loss shifts from the seller to the buyer;

the legal forum (arbitration or court) used for resolving the dispute
between the parties;

deadlines for a buyer to accept or reject a product;

o responsibility for injuries or damages caused by a product's failure;

e payment of attorney's fees and other costs of litigation in the event of a

breach.

What Happens When Buyers' and Sellers' Forms Conflict? Not surprisingly,
buyers' and sellers' forms typically contradict each other on many terms. For
example, a seller's form may contain a limited warranty, with repair or
replacement at the factory as the exclusive remedy, disclaim implied warranties,
and disclaim liability for consequential damages (such as lost production
capacity) a buyer may suffer when a product fails. A buyer's purchase order form
usually specifies broad warranties and reserves the right to recover
consequential damages from a seller.

Despite such conflicts in pre-printed terms, a buyer and seller usually create a
sales contract when they exchange conflicting forms. This rule of the UCC allows
contracts to be created by the exchange of forms even when the parties' forms
disagree. Wis. Stats. 8402.207. This is not the rule for service contracts. In order
to have a binding written contract for the provision of services, parties cannot
disagree on any terms. Thus, parties negotiating a services contract can not
exchange conflicting forms and expect to create a legally enforceable agreement.

Can a Buyer's and Seller's Forms Disagree on Everything and Still Create a
Contract? No. A buyer and a seller must at least agree on what courts define as
"essential terms" such as specifications, price, quantity and location of delivery. If
the parties’ forms conflict on such an issue, then courts will not consider a
contract to have been created until after the parties perform. Koehring v.
Glowacki, 77 Wis.2d 497, 504, 253 N.W.2d 64, 68 (1977). Under the UCC, if
parties fail to agree on essential terms, a court will find that a contract was
created if goods have been delivered and accepted, or if goods have been paid
for. The UCC's filler terms will govern such a contract. Wis. Stats. §402.207(3).

How Do Courts Resolve the "Battle of the Forms"? For parties who have
exchanged conflicting forms, but agreed on "essential terms", the battle is over
which of the terms in the parties' forms will enter the contract. Under the UCC,
the terms in the form from the party who makes the "offer" are presumptively in
the contract. Usually purchasers make the "offer" when they send a purchase
order to a seller. However, in some circumstances a seller can offer the sale of
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goods by sending a quotation form to a buyer that proposes the specifications of
goods, the price, location and delivery, along with standard terms and conditions.
See e.g., Earl M. Jorgenson Co. v. Mark Constr. Inc., 56 Haw. 466, 540 P.2d 978
(1975).

After a court has determined which party's form is the offer, the court examines
the terms in the form sent in response to the offer to determine if they enter the
contract. Under the UCC, any terms on such a form which explicitly contradict
provisions in the offer will not enter the contract. Additional terms in the
acceptance which do not "materially alter" the party's contract will be allowed to
enter the contract. Wis. Stats. §402.207(2)(b). A material alteration is one that
causes the other party unfair surprise or hardship. The most typical example of a
material alteration is a seller's disclaimer of implied warranties.

Wisconsin courts have applied the UCC's commentary to hold that sellers'
disclaimers of consequential damages and indemnifications that shift liability for
damages are material alterations that do not automatically become part of the
contract. Air Prods. & Chems., Inc. v. Fairbanks Morse, Inc., 58 Wis. 2d 193,
214, 206 N.W.2d 414, 425 (1973) (holding that disclaimer of consequential
damages was a material alteration of the contract); Resch v. Greenline Bros. &
Co., 128 Wis. 2d 237, 244, 381 N.W.2d 590, 593 (Ct. App. 1985) (holding
indemnification clause to be a material alteration). Courts in other states have
held that clauses mandating arbitration, selecting the forum for litigation, or
allowing for the recovery of attorney's fees are also material alterations of the
contract. See, e.g., Marlene Indus. Corp. v. Carnac Textiles, 45 N.Y.2d 327, 334,
408 N.Y.S.2d 410, 414, 380 N.E.2d 239, 242 (1978) (arbitration); Coastal Indus.,
Inc. v. Automatic Steam Prods. Corp., 654 F.2d 375, 379 (5th Cir. 1981)
(arbitration); National Mach. Exch., Inc. v. Peninsular Equip. Corp., 106 Misc. 2d
458, 459, 431 N.Y.S.2d 948, 948 (App. Term 1980) (choice of forum); Johnson
Tire Serv., Inc., v. Thorn, Inc., 613 P.2d 521, 523 (Utah 1980) (attorneys' fees); 1
James J. White & Robert S. Summers, Uniform Commercial Code §1-3, at 34
n.17 (3d ed. 1988) (arbitration).

The UCC's commentary provides examples of clauses that do not materially alter
a contract:
o fixing a reasonable time for complaints;
e providing for interest on overdue invoices or fixing the seller's standard
credit terms; and
e limiting the right of rejection for defects that fall within the customary
trade tolerances.

The Seventh Circuit, applying Wisconsin law, recently held that a seller's
additional term charging 18% interest for late payments did not materially alter
the contract when the buyer was aware of the term from past dealings. Advance
Concrete Forms v. McCann Constr. Specialties Co., 916 F.2d 412, 415 (7th Cir.
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1990). In defining what a material alteration is, the UCC and existing case law
still leave much uncertainty.

What Happens When a Buyer's and Seller's Terms Contradict Each Other? The
UCC only allows for the acceptance to change the contract by adding additional
terms. However, courts across the country have determined that it is not fair for
the offer to dictate the terms of the contract, especially on issues where the
parties disagree. As a result, courts "knock-out" conflicting terms from both
partys' forms. E.g., Northrop Corp. v. Litronic Indus., 29 F.3d 1173, 1178 (7th Cir.
1994). In their place, gap-filler terms are supplied by the UCC and by trade
custom. For example, where warranty terms conflict, the UCC supplies the
implied warranty of fithess and merchantability in place of the parties' proposed
terms.

Who Typically Benefits from the Battle of the Forms? The Battle of the Forms
often results in the UCC's filler terms governing parties' contracts. Those terms,
for the most part, favor buyers. For example, the UCC allows for buyers to
recover consequential damages from sellers when a goods failure causes
damage to a buyer. This can expose sellers to millions of dollars in potential
liability, which may far exceed the price paid. Sellers should not rely on form
terms and conditions to limit their liability from such damages, but should secure
a buyer's written consent to a limitation of liability.

How Can a Business Improve its Position in the Battle of the Forms? Some ways
in which businesses can improve their position in the "battle of the forms" are:

¢ Be the party who makes the offer, i.e., the one who proposes the
contract;

o Never accept a party's form offer by signing and sending it back even if
the form asks you to do so;

e Send back an acceptance (confirming the parts of the proposal
acceptable to you) on your own form.

e Consider using a form with a provision limiting contract formation to the
terms specified in your form, and objecting to the insertion of any
additional or different terms of the contract. Such a provision can result
in the UCC's filler terms governing the contract, which may be more
favorable than the other party's proposed terms.

If a term or provision is considered critical to a contract, the other side's consent
should be secured explicitly in writing.

How Do Terms and Conditions Come into Play When Parties Perform a
Contract? Although a business may agree in writing to a number of terms, either
by using terms and conditions or a specially prepared contract, it is common for
parties to verbally change contract terms during the course of performance.
Although such changes to a contract are inevitable, they should be documented
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in writing. It is not good business practice to rely on verbal assent to
modifications because:

people forget;

memoaries are subjective;

promisors may exceed their authority;
promisors may be replaced or change positions.

Whenever there has a been a conversation with the other side in which a
commitment has been made, a written confirmation should be sent to the other
side documenting the conversation. So long as there is no response, the letter
will be strong evidence of the party's intent of that issue. As much as it is critical
for a business to enter into a contract with favorable terms, it is also important
that a business properly document modifications to a contract as it is being
performed.

K. Conclusion. Although some disputes cannot be avoided, businesses can
minimize the impact and frequency of disputes by using favorable terms and
conditions, taking simple steps to improve their positions in the battle of the
forms, and documenting modifications to their contracts.

DEALERSHIP TERMINATION

The Wisconsin Fair Dealership Law, Chapter 135 of the Wisconsin Statutes ("WFDL")
can present a trap for the unwary manufacturer seeking to terminate or substantially
modify a dealership relationship. In the years since its passage, however, court
decisions have narrowed and defined the reach of the WFDL. When a relationship is
covered by the WFDL, a termination or substantial change in competitive circumstances
of a dealership must be preceded by notice which specifies good cause and a cure
period.

A. Coverage of the WFEDL. Much of the litigation under the WFDL has focused on
whether the particular relationship is covered by the law. According to Wis. Stats.
§132.02(2) and the cases thereunder, a dealership requires three elements: (1)
an agreement, (2) by which a person is granted the right to sell or distribute
goods or services or use a trade name and (3) in which there is a "community of
interest" in the business of selling or distributing.

It is clear that the agreement need not be written for application of the WFDL. It is
necessary, however, that contractual privity exist between the grantor and
grantee. Bong v. Cerny, 158 Wis. 2d 474, 463 N.W. 2d 359 (Ct. App. 1990). Thus
where a retailer is in contractual privity with a master distributor rather than the
manufacturer, the retailer likely has no WFDL claim against the manufacturer.

The second requirement of a dealer, that it be granted the right to sell, distribute
or use a trade name, has generally been interpreted to exclude relationships
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involving commissioned sales agents, manufacturers' representatives and others
who promote products for sale but do not actually take title. See, e.g., E.A.
Dickinson & Associates v. Simpson Electric Co., 509 F. Supp. 1241 (E.D. Wis.
1981). The statute's reference to use of a trade name has been interpreted to
require a substantial identification with a trade name, typical of a franchise, if the
dealer does not buy and resell. Foerster Inc. v. Atlas Metal Parts Co., 105 Wis.
2d 17, 313 N.W. 2d 60 (1981).

Even where a distributor buys and resells a grantor's products, the dealer must
also show the existence of a "community of interest" in order to achieve
protections under the WFDL. The community of interest requires a court to look
to two guideposts: a continuing financial interest and interdependence between
the grantor and the dealer. Courts have looked to many factors to determine
whether these guideposts exist, but most recent cases turn on two factors: the
percentage dependence of the dealer's total revenue on this grantor's product
line, and the amount of investment which has been made to distribute this
particular grantor's product.

Recent cases seem to require about a 20% dependence on the grantor's product
as well as a significant investment in the product line, such as facilities or
employees not devoted generally to all the dealer's product lines. See, e.g.,
Beloit Beverage Co. v. Winterbrook Corp., 900 F.2d 1097 (E.D. Wis. 1993).
Thus, the WFDL will typically govern relationships with franchisees and stocking
distributors heavily reliant on the grantor's product line.

Adverse Treatment Governed by the WFDL. Assuming the grantor-dealer
relationship has qualified as a WFDL dealership, the law protects against certain
adverse treatment of dealers. The WFDL governs terminations and nonrenewals
of dealerships, and in those respects overrides conflicting terms of a written
dealership agreement.

The law also covers "substantial changes in competitive circumstances” of a
dealership, terms which have eluded precise definition. It is established that
actions which would constitute constructive termination of a dealership or
jeopardize the economic viability of a dealership are substantial changes in
competitive circumstances. See Remus v. Amoco Oil Co., 794 F.2d 1238 (7th
Cir. 1986). Other cases have suggested that changes contemplated by the
express terms of a written agreement, such as price changes or adding dealers
to a nonexclusive territory, are not substantial changes in competitive
circumstances. Brauman Paper Co. v. Congoleum Corp., 563 F. Supp. 1 (E.D.
Wis. 1981). Whether other changes in distribution are governed by the WFDL
would appear to depend on the severity of the economic impact and the express
terms of the dealership agreement. Importantly, while the Petroleum Marketing
Practices Act ("PMPA"), which governs dealers of petroleum products, generally
preempts state law on terminations, the PMPA does not cover substantial
changes in competitive circumstances, and therefore, in this limited area, the
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WFDL will also govern gasoline dealers. See Van v. Mobil Qil Corp., 515 F.
Supp. 487 (E.D. Wis. 1981).

Compliance with the WFEDL. In order to terminate, fail to renew or substantially
change the competitive circumstances of a WFDL dealer, the grantor must have
good cause. Good cause in this context is defined as the failure to meet essential
and reasonable requirements of the dealership applied in a nondiscriminatory
way. Wis. Stats. 8135.03. Thus, a failure to pay obligations or poor sales
performance will often be legitimate grounds for adverse dealer treatment.
However, these failures must contravene terms of the dealership agreement that
are both essential and reasonable and must not be applied to the Wisconsin
dealer in a manner not applied to other similarly situated dealers. If a grantor
does not define adequate sales performance through quotas or otherwise, or fails
to enforce those quotas uniformly among its dealer network, the grantor will likely
face a challenge to the adverse treatment from the Wisconsin dealer.

Assuming good cause exists for the adverse treatment, the grantor must provide
90 days notice of the deficiency and a sixty-day opportunity to cure that
deficiency. The statute does not require that the grantor spell out precisely what
is necessary to cure the deficiency, and in many cases it is risky to do so. See Al
Bishop Agency, Inc. v. Lithonia-Division 474 F. Supp. 828 (E.D. Wis. 1979). If the
dealer fails to rectify the enumerated deficiencies within the cure period, the
grantor may proceed with the adverse treatment 90 days after notice. In the case
where nonpayment is the grounds for adverse treatment, the grantor need only
give ten days to cure, but cannot terminate before the ninetieth day. White Hen
Pantry v. Buttke, 100 Wis.2d 169, 301 N.W. 2d 216 (1981).

Wisconsin courts have also recognized a narrow additional basis for good cause
that exists when the grantor's economic forces compel the adverse treatment,
even when the dealer is not at fault.

Litigation Under the WFEDL. The WFDL permits sobering sanctions for failure to
comply. Injunctive relief is statutorily described, with irreparable harm being
presumed. Wis. Stats. §135.06. Dealers' claims for damages typically involve a
lost profits analysis, which may calculate damages for five to ten years into the
future. In addition, attorneys’ fees are awarded to the prevailing dealer. Recently,
the Seventh Circuit has suggested that when the dealer has a multistate territory,
WFDL damages must be limited to Wisconsin business.

The WFDL recognizes the availability of arbitration to resolve disputes, if
prescribed in the dealership agreement, although the arbitration is to be
consistent with Chapter 135. The WFDL expressly supersedes contrary
contractual provisions, and the strong state policy expressed by the WFDL will
override contrary forum selection provisions.
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E. Conclusion. Most necessary changes in a manufacturer's channels of distribution
can be accomplished in Wisconsin even when the WFDL applies. In those cases,
it is essential to approach such changes with planning and flexibility in order to
avoid an unsatisfactory setback.

V. CREDITORS' RIGHTS

A. Non-Consumer Debtors

1.

Garnishment. Garnishment is available only as a post-judgment remedy.
Any creditor may proceed in garnishment against any person indebted to
a creditor or any person who possesses or has under his or her control
property belonging to the creditor's debtor or certain marital property of
the debtor. Earnings garnishment and non-earnings garnishment are
controlled by separate subchapters within the garnishment statute, Wis.
Stats. §812.01, et seq.

An action for non-earnings garnishment may be commenced (1) at any
time after the filing of a summons and complaint in an action commenced
for damages based on contract, in an action upon a judgment or in a tort
action where writ of attachment could issue; or (2) after execution upon
an in personam judgment is issuable. Such garnishments are
commenced as ordinary civil actions in the Wisconsin circuit courts.

A garnishment can cover the garnishee's debt "due or to become due to
the debtor", however, the garnishee is not liable for contingent
obligations.

In general, an earnings garnishment is an action to collect an
unsatisfied civil judgment for money damages plus statutory interest and
costs from earnings payable by the garnishee-defendant to the debtor.
Earnings garnishment actions may not be commenced in any county
other than the county where the judgment is entered unless the judgment
is already docketed in that county.

If the garnishee is not a state or political subdivision, the garnishment
affects the debtor's earnings for all pay periods beginning within 13 weeks
after the earnings garnishment form is served on the garnishee-
defendant. The debtor and creditor may stipulate in writing to successive
thirteen-week extensions if no other creditors are attempting to garnish
the debtor's earnings.

With regard to exemptions, 80% of a debtor's disposable earnings are
exempt, and the debtor's earnings are totally exempt if the debtor's
household income is below the poverty line or garnishment would cause
that result, or if the debtor has received needs-based public assistance
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within the past six months. A debtor can also obtain relief from earnings
garnishment by showing the court that statutory exemptions are
insufficient for the debtor to acquire the "necessities of life."

If the garnishee fails to turn over funds, the creditor may seek judgment
for the unsatisfied judgment, but the garnishee is entitled to prove that the
wages that should have been paid were less than the judgment, thereby
limiting its liability.

Replevin. Replevin is available as an ex parte prejudgment remedy where
the creditor can claim the right to possession of personal property, such
as collateral. The creditor must file a verified complaint and know the
location and description of the property. Some courts require a hearing,
although the statute does not mandate it.

Upon review of the verified complaint, the court may order the sheriff to
take the property and deliver it to the plaintiff. Any such order will be
conditioned upon presentation of a bond to secure the value of the
property and the costs of wrongful replevin. Such a replevin order is not
the final adjudication of ownership as the plaintiff must still proceed to
judgment, proving the elements of the replevin action. A third-party that
claims an interest in the property may apply for delivery of the property.
Punitive damages are possible for wrongful detention of property.

Execution. A writ of execution is an order to the sheriff to satisfy the
judgment from property of the debtor. If the execution is sought in a
county other than the place of judgment, the creditor should file a
Transcript of Judgment Docket in the county of execution.

Exemptions from execution (and from other creditor remedies) include
personal property exemptions set forth by statute. The homestead
exemption is for $40,000 of equity. Other exemptions exist with respect to
certain tangible personal property not exceeding $5,000 in aggregate
value, business and farm property not exceeding $7,500 in aggregate
value, certain insurance proceeds on exempt property, and certain
proceeds of life insurance, personal injury and wrongful death claims.

Attachment. Attachment is available as a prejudgment remedy after the
filing of the summons and complaint and an affidavit showing the basis for
the attachment. In contract actions, the affidavit must show removal or
concealment of the property or show the defendant is a nonresident. In
tort actions, the affidavit must show that the defendant is a nonresident. In
certain cases, a writ of attachment may issue for claims that are not yet
due.
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The writ requires the sheriff to seize sufficient property to satisfy the
claim. Property that is exempt from execution is also exempt from
attachment.

As with pre-judgment replevin, the plaintiff must proceed to final
adjudication. A third party claiming ownership in the attached property
may seek to intervene and be granted a discharge of attachment through
summary relief. If the defendant prevails in the action or if the action is
discontinued, the defendant may seek judgment for damages and
maintain an action on the plaintiff's bond. If the sheriff has any reasonable
doubt as to the ownership of the property, the sheriff may require
additional security to indemnify him or her from liability.

The Wisconsin Marital Property Act may permit a creditor to attach marital
property even though the spouse is not personally liable to the obligation.

Supplementary Remedies. A court commissioner, upon application of a
creditor after judgment, may order a debtor to be examined under oath as
to its assets. A supplementary examination does not require an
unsatisfied execution, although that is one basis for ordering the debtor to
appear for examination. The court can order that disclosed property be
applied to the judgment. The court can also issue a body attachment for
nonappearance at a supplemental examination except when prohibited
under Wis. Stats 8425.113 with respect to a claim arising under a
consumer credit transaction. The court also may appoint a supplementary
receiver under Wis. Stats. §816.08, who will stand in the debtor's shoes
for the purpose of liquidating the debtor's assets and collecting the
debtor's accounts.

Creditor's Actions. Under Chapter 128 of the Wisconsin Statutes, an
insolvent debtor may voluntarily or involuntarily assign assets for the
benefit of creditors. The creditor assignee must file an assignment and
bond with the clerk of court. The property of the debtor is shared pro rata
by creditors under the supervision of the court. An assignment made
within thirty days of the judgment lien can dissolve the lien. The
proceeding liquidates only unsecured property.

Preferences are non-ratable transfers made within four months of filing for
receivership.

The court can sequester a debtor's property and appoint a liquidating
receiver. This requires issuing a bond and filing an inventory. The
receiver is required to notify creditors and allow three months for claims to
be filed, and may enjoin creditors from proceeding against the insolvent
debtor. Objections to claims are adjudicated by the court.

51



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

7. Non-Supplementary Receivers. A nhon-supplementary receiver appointed
under Wis. Stats. 8813.16 offers a creditor some additional flexibility over
receivers appointed under Wis Stats. §816.08 (supplementary receivers)
and Wis. Stats. §128.08 (creditor's action). A non-supplementary receiver
does not require that judgment be obtained, as with a supplementary
receiver, and also does not require proof of insolvency, as with a Chapter
128 receiver.

A non-supplementary receiver may be appointed (a) when a party
establishes the apparent right to property in possession of another party
and the property or profits are at risk of being lost; (b) to dispose of
property pursuant to a judgment; (c) to preserve property during the
pendency of an appeal; (d) when a corporation has been dissolved, is
insolvent, or has forfeited its corporate rights; (e) when grounds exist to
invoke the court's inherent equitable powers; and (f) when the creditors
seeking appointment of a receiver are savings and loan associations or
banks, in which case the court shall appoint an officer of the institution as
the receiver.

Consumer Debtors. Apart from the federal Fair Debt Collection Practices Act,
creditors’ actions against consumers in Wisconsin are regulated largely by the
Wisconsin Consumer Act. The Act applies to consumer transactions made in
Wisconsin involving merchants and customers, including consumer credit
transactions. A consumer transaction is a transaction in which one party is a
customer for purposes of the transaction. A customer is a person other than an
organization who seeks or acquires real or personal property, services, money,
or credit for personal, family, household or agricultural purposes. Consumer
credit transactions include consumer credit sales, consumer loans, consumer
leases, and transactions under open-ended credit plans.

Among the transactions that are excluded from the Act are (1) extensions of
credit to organizations; (2) transactions in which all parties are organizations; (3)
insurance sales by insurers; (4) consumer credit transactions in which the
amount financed exceeds $25,000, or other consumer transactions in which the
cash price exceeds $25,000; (5) first lien real estate loans; (6) transactions in
securities by or with broker dealers; and (7) leases of motor vehicles that are not
motor vehicle consumer leases.

1. Creditors' Remedies. To commence an action to collect on a consumer
credit transaction, a default (as defined by the Act) must occur. If a default
occurs, the customer must be notified of the default before any action is
taken; the customer must also be notified of any right to cure the default.

If the right to cure default is available, the customer may cure within 15
days after notice is given. The cure of a default restores the customer to
the rights under the agreement as though no default had occurred. The
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right to cure does not exist if twice during the preceding 12 months, the
customer was in default on the same transaction, notice of right to cure
was given, and the customer cured the default. If the entire obligation is
past due and fully owed, there is no right to cure.

With limited exceptions, a creditor generally may not accelerate maturity,
commence any action or demand or take possession of collateral unless
the customer is in default, notice of default is given, and where required,
the time for the customer's right to cure has expired.

A complaint for a cause of action arising from a consumer credit
transaction must include certain things, such as the identification of the
transaction, description of the collateral or leased goods for which
recovery is sought and specification of facts constituting the alleged
default.

Except where the creditor has a valid security interest or lien in the
property, certain property is exempt from execution and satisfaction or
judgment arising under the Act. These include:

e Unpaid earnings equivalent to the greater of 75% of the
customer's earnings remaining following deductions required to
be withheld by law, or $15.00 per defendant (other than the
customer) per week as claimed by the customer for federal
income tax withholding purposes, plus forty times the federal
minimum hourly wage;

e Clothing of the customer and dependents and certain other
personal other household exemptions; and

o Real property used as the principal residence of the customer or
dependents, to the extent the fair market value minus all
amounts secured by mortgages and liens is $15,000 or less.
When marital property is involved, each spouse may claim
specified exemptions. Each spouse is entitled to the personal
residence exemption up to $15,000. The exemption may be
combined with the other spouse's exemption or applied to a
different property included within the same exemption. With
regard to the repossession of farm products, the definitions of
default, right to cure default and notice of right to cure default do
not apply to recovery of farm products that are collateral in a
transaction for agricultural purposes if the merchant reasonably
believes the customer to be in default because of the customer's
failure to observe a covenant of the transaction, thereby
impairing the condition, value or protection of collateral.
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C. Enforcement of Security Interests in Collateral. Alternative procedures are
available to enforce security interests in collateral. Generally, a merchant may
not take possession of the collateral or leased goods by other than legal process.

After default and expiration of the time to cure, a creditor may commence an
action to recover collateral or goods subject to a consumer lease or to reduce the
claim to judgment. The judgment may provide for the right to possession of the
collateral or leased goods and for deficiency (subject to the restrictions on
deficiency judgment).

If the creditor obtains such judgment, it may have execution issued to recover the
property or exercise the nonjudicial recovery rights over the collateral pursuant to
Wis. Stats. §425.206.

Following recovery of the collateral, the creditor may retain the collateral in full
satisfaction of the obligation, in which case the judgment must be satisfied, or the
creditor may dispose of the collateral and apply to the court to confirm the sale or
other disposition.

In case of a consumer lease, following recovery of the goods pursuant to
judgment, the creditor must dispose of the goods in order to obtain a deficiency.

Alternatively, a creditor seeking possession of collateral or goods subject to a
consumer lease may commence an action for replevin of the collateral or leased
goods. Upon entry of the judgment, the creditor has a right to either have
execution issued, or immediately exercise non judicial recovery rights.

D. Additional Remedies Available Under the Act. The customer has the right to
voluntarily surrender his or her interest in collateral, in which case a replevin
proceeding is not necessary.

If the court finds the merchant will likely recover possession of the collateral and
the customer is about to act in a manner that impairs the merchant's prospect for
realization of its security interest, the court may issue a restraining order to
protect the collateral or leased goods.

If a merchant reasonably believes that the customer has abandoned the
collateral, the merchant may take possession of the collateral and preserve it.

In taking possession, the creditor may not breach the peace or enter a residential
property except upon the voluntary request of the customer.

VI. CONDEMNATION IN WISCONSIN

A. Background. Owners of real property in Wisconsin are increasingly being
affected by eminent domain proceedings, the process by which governmental
units acquire all or part interest in privately owned real estate. Condemnation
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does not happen overnight; it is a process that may involve public hearings,
notice to the owners of property under consideration and sometimes notice to
neighbors as well. The process is regulated by statutes which require procedural
matters to be fulfilled prior to the actual taking.

As an owner of property, the first rule to be followed is to be and to stay informed.
Special attention should be given if property is owned in a changing or
deteriorating neighborhood since these areas are sensitive to governmental
changes and acquisitions. Further, property located adjacent to busy, public
highways are vulnerable to acquisition because of the need to acquire or modify
state, federal or local right-of-ways.

Wisconsin has adopted two separate statutory methods for acquiring property.
The procedure set forth in Wis. Stats. 832.05 generally applies to state and city
roads and highways, mass transportation facilities, airports, sanitation matters
and may apply to urban renewal matters. Most other matters are acquired under
the procedure set forth in Wis. Stats. §32.06. Many of the procedures are the
same under both statutes. The differences, primarily in the timing of appeals,
necessitate a separate discussion of certain provisions. The rules for determining
the amount of compensation a property owner is entitled to receive are codified
in Wis. Stats. §32.09 and apply to both Wis. Stats. §832.05 and 32.06.

Wisconsin is among those states following the "unit rule". This provides that one
sum is awarded for the "bundle of rights" involving the various interests of real
property including mortgage, trust, fee and leasehold interests.

Wis. Stats. §32.10 recognizes inverse condemnation, a procedure instituted by
the property owner against a person possessing the power to condemn, who has
not exercised such a power.

The following discussion is a general outline of Wisconsin law. While it may be
useful for general purposes, specific problems should be reviewed by any
attorney familiar with the peculiar facts of an individual case. Further, this
discussion addresses the concerns of the private property owner and is not
offered as a guide to government attempting to acquire real estate.

The Taking Process. The condemning authority precedes under Wis. Stats.
8832.05 or 32.06, depending on the purpose of the condemnation. After a
decision has been made to take the property under Wis. Stats. §32.05, a
relocation order is filed with the county clerk. This is done after certain procedural
matters have been undertaken by the condemning body, which may include filing
an environmental impact statement, complying with the open meetings laws,
obtaining approval of the Department of Industry Labor and Human Relations
and similar matters.

Under Wis. Stats. §32.06, the acquiring authority is required to make a
determination of the need for the property. The method of making this
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determination depends on the type of agency attempting to acquire the property
and the purpose for which the property is being acquired. In cases not specified
by the Wisconsin statutes, the determination is made by the court.

Thereafter, under both sections the condemnor is required to have the property
appraised. The appraiser must attempt to confer with the owner of the property, if
possible. Caution should be undertaken by the owner in these discussions with
the appraiser since the owner's comments frequently end up as part of the
appraiser's report. If the matter is not settled, these comments may then become
part of the trial record. If the property owner has already retained an appraiser for
purposes of being prepared, as a matter of strategy, this should not be discussed
with the condemnor's selected appraiser.

The condemning authority next provides the owner with a copy of its appraisal
upon which a jurisdictional offer will be based. The property owner is also
informed that he may obtain an appraisal. Providing the same is submitted within
sixty days and meets the requirement of being a narrative appraisal, the
condemnor pays for the reasonable cost of the appraisal. To acquire the
property, the condemnor must make an official offer to purchase the property
which is called a "jurisdictional offer". The condemnor is required to consider the
owner's appraisal. The property owner has the right to obtain certain information
from the condemning authority, including the right to examine maps and to
receive copies of the maps and the name of owners of other property which is
being taken for the project.

The owner of the property is faced with some important questions. For example,
should a copy of the owner's appraisal be submitted to the condemnor or should
it be withheld? By withholding the appraisal, the owner cannot later recoup the
expense of obtaining the appraisal. This decision will be based in part upon a
judgment as to whether or not a negotiated settlement seems possible. For
example, if the condemnor's appraisal is extremely low compared to the value
determined by the owner, it may be unlikely that a compromise will be attainable.
This will most likely come into focus during the sixty-day time period during which
the owner may obtain an appraisal.

After the sixty-day period, the condemnor, before proceeding further, is required
by law to attempt to negotiate with the property owner. If negotiations are
successful and the parties can agree upon a price, a closing will be scheduled.
All owners of record should receive, by certified malil, the certificate of
compensation and notice that a party having an interest in the property may
appeal the amount of compensation within six months after the date of recording
the certificate. This right to appeal exists even if a party had accepted the results
of negotiations. The appeal process differs under Wis. Stats. 8§32.05 and 32.06.
Under Wis. Stats. §32.05 the appeal can be to the condemnation commission or
directly to the circuit court. All appeals are only from the amount of the award.
The condemnation commission consists of individuals appointed by the local
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circuit court for the purpose of determining the amount of an award for
compensation. Under Wis. Stats. §32.06 an interested party can also appeal, but
must first appeal to the condemnation commission.

a. Acquisition by the Condemning Authority Under 832.05. Under Wis. Stats.
§32.05, if a price cannot be agreed upon, the condemnor serves the
jurisdictional offer on the owner and to the mortgagee of the property. This
offer, in addition to the proposed purchase price, contains the following
information: (i) the owner has forty days from date of service to commence
a court action contesting the right of condemnation; (ii) the owner has
twenty days to accept or reject the offer; and (iii) the owner who does not
accept an offer has two years to appeal for greater compensation. Within
14 days after service of the offer, lis pendens, a notice that the property
may be acquired, is filed by the condemnor. This offer may be accepted
and, as described in the previous paragraph, an appeal as to the amount
may nevertheless be undertaken. The amount paid and received under the
offer by the owners and morgator may have to be repaid after the appeal
process, if it is determined by the condemnation commission or the court
that just compensation is less than the amount of the offer. If the matter is
not settled or if a jurisdictional offer is not accepted, the condemnor makes
an award of damages and pays the amount of damages to the clerk of
circuit court and gives notice of the award to all persons having an interest
in the property.

At the option of the condemnor, payment may be made directly to the owner
or one of the owners. The award describes among other things the date
when occupancy will be taken by the condemnor. The amount is adjusted
for real estate /taxes and is allocated among the owners of various interests
in the property. It is paid to such owners or deposited with the clerk of circuit
court. The award is recorded with the Office of the Register of Deeds and
title to the property vests in the condemnor as of the date of recording. The
date of recording is the valuation date. Any party of interest may, within two
years after the date of taking, appeal the award either to a county
condemnation commission or, in the alternative, waive such an appeal and
appeal directly to circuit court.

If a negotiated offer or the jurisdictional offer is accepted by the property
owner and persons having interest in the property, any person named in the
conveyance may nevertheless appeal, but this appeal must be taken within
six months after the date of recording of the transfer.

Acquisition by the Condemning Authority Under Wis. Stats. 832.06. If the
taking is under Wis. Stats. 832.06, and neither a negotiated offer nor
jurisdictional offer is accepted, a petition for condemnation proceedings is
filed with the circuit court to determine if the condemnor is entitled to
condemn the property, when such determination is required, and the

57



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

amount of compensation. On the day the petition is filed, the condemnor
also files a lis pendens. This determines the date of valuation of the
property. The matter is assigned to the county condemnation commission
for hearing. The commission determines the amount of compensation.

The condemnor may abandon the proceedings, even if an amount has been
determined in the condemnation proceeding. If the condemnor does not
abandon the proceedings, it pays the amount of the award to the court
within 14 days of the decision. Title to the property transfers upon the filing
of the receipt, but no person is required to move without receiving a ninety-
day notice. Within 60 days after the filing of the award either the condemnor
or owner may appeal the matter to circuit court. If the appeal goes to circuit
court under either a Wis. Stats. 832.05 or Wis. Stats. §32.06 taking, a jury
trial may be requested by the property owner.

Allocation of Award. Because Wisconsin follows the unit rule, after the
award has been paid into court by the condemning authority, upon notice to
all persons having an interest in the subject property, a hearing is held to
determine the allocation of award between various property interests. This
type of contest is most common when landlords and tenants fail to anticipate
condemnation and accordingly do not have allocation language in their
leases. Appropriate language is also advisable for mortgage lenders and
borrowers. On the part of the lenders, when drafting loan documents,
caution should be exercised to assure that the lender receives the award of
damages. The borrowing property owner also must exercise caution so that
a condemnation of a portion of a property does not trigger the entire
mortgage loan being due prematurely.

If property is to be leased, it behooves both the owner and the prospective
tenant to provide for proper language to cover the contingency of a future
eminent domain proceeding. This should, of course, be done at the time the
terms of the lease are being negotiated.

The Right to Challenge a Taking. The owner has forty days after mailing of
the jurisdictional offer to challenge the right of the condemnor to acquire the
property. However, if the property is being acquired for blight elimination
under Wis. Stats. §66.431, as a condition to challenging the right to take, the
owner would have been required to file a written objection with the
redevelopment authority within fifteen days after a scheduled public hearing
is held under the Blight Elimination and Slum Clearance Act, Wis. Stats.
866.431.

The right to challenge the taking in Wisconsin is waived (1) if the property
owner accepts the jurisdictional offer or enters into a negotiated settlement
agreement, accepting compensation; or (2) if the compensation tendered by
the condemnor is accepted and retained. The right to challenge the taking is
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decided in a circuit court action under Wis. Stats. §832.05(5) or 32.06(5).
This type of action is the only manner in which any issue other than the
amount of compensation or proceedings to perfect title may be raised.

Value Litigation. The principal dispute in condemnation matters generally
concerns the amount of compensation due to the property owner. This type
of litigation takes place before the condemnation commissioners or the
circuit court. For either forum, the rules for determining the amount of
compensation are those set forth in Wis. Stats. §32.09. The amount of
compensation is determined by evaluating the property on the date of
acquisition. Even though the condemnor is seeking to acquire the property
and may have even made the offer to purchase, the property owner
nevertheless has the burden of proving the fair market value. This burden is
normally met by presenting the testimony of an appraiser. The owner is also
permitted to express an opinion as to value. However, any opinion must be
based upon relevant factual material. Wis. Stats. 832.09 specifically
provides that in determining value a court may consider the price and
circumstances of the purchase and sale of comparable properties. Normally,
if such information is not available, appraisers may rely upon the income
approach or cost of reproduction approach to determine a value for the

property.

Condemnation valuation litigation may involve the total taking of the property
or a partial taking. In the case of partial taking, the owner retains a portion of
the project. In this case the amount of compensation shall be the greater of
the fair market value of the actual property taken or an amount constituting
the difference between the value of the property before the taking minus the
value of the property after the taking, assuming completion of the project.

Under a Wis. Stats. §32.06 taking, the initial valuation hearing is always
before the condemnation commission. The valuation determined by the
commission may be appealed within sixty days to the circuit court. The trial
in the circuit court is a new trial, made at the option of either party, before a
jury, and gives no consideration to the valuation determined by the
condemnation commission. Owners who decline to sign a deed will have a
hearing before the condemnation commission without having to file an
appeal.

Under a Wis. Stats. §32.05 taking, the initial hearing may, at the option of
the owner, be held before the condemnation commission or the owner may
appeal directly to the circuit court. If the property owner elects to file the
initial appeal before the condemnation commission, either party may
nevertheless appeal the award to the circuit court and receive a new trial
giving no consideration to the award of the commission. Either party may
request a jury trial.
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f.  Attorney Fees and Litigation Expenses. Even more so than in other matters,
it is recommended that the property owners and their attorneys enter into a
written fee agreement shortly after the attorneys have been selected by the
owners. This is especially important because in condemnation cases the
owners may be entitled to recover the cost of litigation, including legal
expenses under certain circumstances. If the amount of compensation
determined by the court or condemnation commissioners exceeds the
jurisdictional offer or the highest written offer prior to the jurisdictional offer,
the property owner is deemed to be the successful party under Wis. Stats.
§32.28. The owner is entitled to recover legal fees if the award or judgment
of the court exceeds the jurisdictional offer or the highest written offer prior
to the jurisdictional offer by at least $700 and at least 15%. For example, if
the highest written offer, including the jurisdictional offer was $10,000 and
the ultimate award is $11,500.01, the owners are entitled to recover costs
and attorney fees. The ability of the owner to recover legal fees may affect
the method of negotiations.

g. Occupancy and Relocation Matters. An occupant may not be forced to move
from either a business location or dwelling without at least ninety days
written notice. Further the occupant to be displaced is entitled to 30 days
rent free commencing the next first or fifteenth day of the month after title
vests in the condemnor. In addition, the condemnor may not require an
occupant to move until a replacement property is made available. Wis.
Stats. 8832.05 (9) and 32.06 (9). The condemnor usually attempts to
negotiate with the occupant to meet this requirement. To an owner
occupant, the obligation to find a replacement property may offer some
leverage in negotiating with the condemnor.

In addition to receiving just compensation, the property owner and occupant
are entitled to incidental costs. These items are spelled out in detail in Wis.
Stats. 832.19 and may include some of the following: actual moving
expenses, replacement housing not to exceed $25,000, replacement
business not to exceed $20,000 and miscellaneous expenses for plans, cost
of fencing, etc. Amounts of relocation payments and rules differ for owner-
occupants and tenant-occupants. Claims must be filed within two years after
the condemnor takes occupancy.

The condemnor shall make a payment not to exceed $50,000 to a displaced
owner who has owned and occupied the business operation for at least one
year prior to the acquisition. To be eligible, the replacement business must
be purchased within two years. Generally this payment is for (1) the
difference between the price received and the acquisition price, (2) loss of
favorable financing and (3) incidental expenses, such as fees and closing
costs.
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Payments for relocation costs are not included in the valuation litigation but
are handled separately. Frequently these additional items are also part of
settlement negotiations.

WISCONSIN ANTITRUST LAW AND ENFORCEMENT

Most of Wisconsin's antitrust laws are found in Chapter 133 of the Wisconsin Statutes,
titled "Trusts and Monopolies." The legislature has expressed its intent that the chapter
be "interpreted in a manner which gives the most liberal construction to achieve the aim
of competition." Many of Wisconsin's antitrust laws are based upon Federal antitrust
statutes, and Wisconsin courts follow Federal cases arising under analogous Federal
statutes. In addition, Wisconsin has several focused antitrust and trade regulation
statutes unique to this state.

A.

Enforcement of Wisconsin Antitrust Laws. Private parties, the State of Wisconsin,
through the Attorney General, or District Attorneys, may bring actions for
violations of Chapter 133. Within the Attorney General's Office, there is a
designated Assistant Attorney General responsible for antitrust matters. The
Wisconsin Attorney General has been fairly active in recent years in the antitrust
area. For example, Wisconsin joined in an antitrust action brought by several
states against Microsoft in 1998, alleging various restraints of trade.

Under Chapter 133, plaintiffs may recover treble damages, the costs of a suit,
and reasonable attorney fees. Injunctions to prevent or restrain violations of
Chapter 133 are authorized by Wis. Stats. 8133.16. The State may seek fines,
civil forfeitures, or imprisonment for violations of certain sections of Chapter 133.
An important feature of Wisconsin antitrust law is the ability of indirect purchasers
to pursue antitrust claims, which is contrary to the federal Illinois Brick doctrine.
The statute of limitations for Wisconsin antitrust claims under Chapter 133 is six
years, which time period commences upon the discovery of facts constituting the
cause of action.

Wisconsin local governmental units, and any official or employee of a local
governmental unit who acted in an official capacity, are exempt from damages,
costs or attorney fees in actions brought under Chapter 133.

Wisconsin's Little Sherman Act (Agreements in Restraint of Trade and
Monopolization). Wis. Stats. 8133.03 of Wisconsin's antitrust statutes is based
upon Sections 1 and 2 of the federal Sherman Act, one of the key antitrust
statutes at the federal level. Wis. Stats. 8133.03(1) broadly prohibits (as does
Sherman Act Section 1) agreements or conspiracies which restrain trade: "Every
contract, combination in the form of trust or otherwise, or conspiracy, in restraint
of trade or commerce is illegal.”
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As with claims brought under Section 1 of the Sherman Act, Wis. Stats.
§133.03(1), claims will be evaluated under either the Rule of Reason or the Per
Se rule, depending upon the type of restraint involved. The Rule of Reason
allows the weighing of pertinent facts to determine the actual competitive effect of
the challenged restraint, while the Per Se rule is applied to types of restraints
previously deemed to be clearly anti-competitive without further inquiry. The
extensive case law under Section 1, which reflects economic and legal
determinations that particular types of agreements have the potential of pro-
competitive effects, or are almost always anti-competitive, guides Wisconsin
courts in deciding which rule of antitrust analysis will apply to a particular
agreement.

Wis. Stats. §133.03(2) prohibits monopolization, attempts to monopolize, and
conspiracies to monopolize; it is based on Section 2 of the Sherman Act.

C. Price Discrimination. Wisconsin's basic price discrimination statute is found in
Wis. Stats. 8133.04. Although similar to the federal Robinson-Patman Act in
some respects, it does not include many of the defenses found in the federal
statute. Compared to the complex Robinson-Patman Act, it is remarkably brief:
"No person may discriminate, either directly or indirectly, in price between
different purchasers of commodities of like grade and quality, for the purpose or
intent of injuring or destroying competition in any level of competition or any
person engaged therein." Although the general rule is that Wisconsin courts
apply federal antitrust principles to Wisconsin antitrust claims, there is no
definitive guidance on whether all of the statutory defenses available under the
Robinson Patman Act are likewise available to Wisconsin defendants.

The business of insurance, to the extent it is regulated by Chapters 611, 613,
and 628 of the Wisconsin Statutes, is exempt from Wis. Stats. §133.04.

Wisconsin has a specific statute outside of Chapter 133 which prohibits price
discrimination in the prescription drug industry. Wis. Stats. 8100.31 provides that
"[e]very seller shall offer drugs from the list of therapeutically equivalent drugs
published by the federal food and drug administration to every purchaser in this
state, with all rights and privileges offered or accorded by the seller to the most
favored purchaser, including purchase prices for similar volume purchases,
rebates, free merchandise, samples and similar trade concessions. Nothing in
this subsection prohibits the giving of a discount for volume purchases."

Another Wisconsin statute, Wis. Stats. §100.21, specifically prohibits
discrimination in the purchase of milk from producers.

D. Interlocking Directorates. Wis. Stats. §133.06 prohibits a corporation with its
principal place of business in Wisconsin from having a director in common with
another corporation, if the two corporations compete and if either corporation has
capital, surplus and undivided profits aggregating more than $100,000. This

62



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

section is based on Section 8 of the Clayton Act. Wis. Stats. §133.06 does not
apply to the insurance business.

lllegal Contracts Void. Antitrust plaintiffs in Wisconsin have another weapon in
Wis. Stats. §133.14, which provides that all contracts made by any person while
involved in a conspiracy prohibited by Wis. Stats. §133.03, and which are
connected with such a violation, shall be void, and any payments made pursuant
to such a contract may be recovered. In essence, this section provides an
alternative measure of damages for a Wisconsin Little Sherman Act claim.

Other Significant Trade Regulation Statutes

1. Secret Rebates Prohibited. Wis. Stats. §133.05 prohibits "secret payment
or allowance of rebates, refunds, commissions or unearned discounts,
whether in the form of money or otherwise, or the secret extension to
certain purchasers of special services or privileges not extended to all
purchasers purchasing upon like terms and conditions,” when such
payments, etc. injure or tend to injure a competitor, or destroy or tend to
destroy competition.

2. Below Cost Pricing. Wis. Stats. 8100.30, titled "Unfair Sales Act,"
prohibits certain below cost sales. The statute defines "cost" in numerous
circumstances, and contains a presumption of competitive harm for sales
below cost. There are also several exceptions to the general prohibition
against below cost sales.

3. Conspiracy to Injure Another in His or Her Reputation, Trade, Business or
Profession. Wis. Stats. §134.01 provides a private cause of action in
Wisconsin which is often used by plaintiffs to allege general business
torts. The statute provides that any "2 or more persons who shall
combine, associate, agree, mutually undertake or concert together for the
purpose of wilfully or maliciously injuring another in his or her reputation,
trade, business or profession by any means whatever, or for the purpose
of maliciously compelling another to do or perform any act against his or
her will, or preventing or hindering another from doing or performing any
lawful act shall be punished by imprisonment or by fine not exceeding
$500."

VIIl.  INSURANCE COVERAGE FOR BUSINESS OPERATIONS IN WISCONSIN

A.

Consulting with an Insurance Agent. Wisconsin business owners often consult
with state licensed insurance agents, insurance brokers or other intermediaries
when deciding what insurance coverage they need. Among the types of
insurance coverage commonly purchased are the following: commercial general
liability (CGL) insurance, workers compensation and employers' liability
insurance, commercial automobile insurance, directors and officers (D&O)
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liability insurance, professional errors and omissions (E&Q) insurance, property
insurance and excess/umbrella liability insurance. In addition, many Wisconsin
employers provide health insurance for their employees.

An insurance agent can evaluate your business operations to determine what
types and amounts of insurance coverage are required. Depending on the nature
of your business, certain types of insurance may be mandatory. For example,
Wisconsin state legislation makes it mandatory for most employers to obtain
workers compensation coverage. See, Wis. Stats. §102.28(2). In addition,
Wisconsin law requires the owners and operators of motor vehicles to meet
certain minimum financial requirements, which are often satisfied through the
purchase of commercial automobile insurance. See, Wis. Stats. §344.01, et seq.
An insurance agent can advise on whether other types of insurance coverage are
mandatory for your business.

Making a Claim on Your Insurance Policies. When an event occurs that may
potentially implicate coverage under an insurance policy, it is important to notify
the appropriate insurance company or companies promptly. The notice
provisions of an insurance policy should be consulted to determine specifically
what notice is required. Business owners often consult with an insurance agent
or an attorney for assistance when providing notice to insurance companies.

In Wisconsin, notice to an authorized agent of an insurer with particulars
sufficient to identify the policy is notice to the insurer. While notice to an
insurance agent may be sufficient, it is best to send notice not only to the agent,
but also to the insurance company at the address identified in the policy. It is also
a good practice to send all notices by first-class certified mail with return receipt
requested so that there is evidence that the notice was sent and received.

Failure to provide prompt notice of an event, claim or lawsuit potentially
implicating coverage under an insurance policy may have serious consequences.
If notice is provided late, an insurance company may seek to deny the claim on
the basis that it was prejudiced by the late notice. Under Wisconsin law, if notice
is more than one year late, the burden of proving that an insurer was not
prejudiced by the late notice may rest with the policyholder. See, Wis. Stats.
8632.26(2).

What to Do if an Insurance Company Denies a Claim or Reserves its Rights
Pending a Claims Investigation. Wisconsin law generally requires that insurance
companies acknowledge and respond promptly to notices of claim. Certain types
of insurance claims are overdue if they are not paid within thirty days, in which
case the overdue payment bears simple interest at the rate of 12% per year. Wis.
Stats. §628.46.
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Upon receiving a claim, an insurance company may accept coverage, deny
coverage or reserve its rights to deny coverage pending further investigation. If
an insurance company denies a claim outright or reserves the right to deny
coverage upon completing its claims investigation, it is wise to consult with an
attorney to review the claims determination. If a coverage denial is improper,
relief may be sought by filing a lawsuit against the insurance company seeking a
declaratory judgment or damages for breach of contract. Under Wisconsin law, if
a policyholder prevails in such a lawsuit, it may recover its reasonable attorneys'
fees from the insurance company. A claim for punitive damages may also be
available when an insurance company has acted in bad faith and has no
reasonable basis for its coverage denial.

In addition, if an insurance company violates Wisconsin insurance law or
otherwise acts improperly in handling a claim, a complaint may be filed with the
Wisconsin Office of the Insurance Commissioner in Madison, Wisconsin, which
has the responsibility for supervising insurance activities within the State. The
insurance commissioner may take appropriate action against insurance
companies, including the assessment of fines or penalties.

General Rules of Insurance Policy Interpretation and Other Principles of
Wisconsin Insurance Law. Wisconsin courts have adopted some general rules
regarding the interpretation of insurance policies. Under Wisconsin law,
insurance policies are generally interpreted like other contracts, but some special
rules apply. For example, any insurance policy language that is ambiguous (i.e.,
susceptible of more than one reasonable interpretation) will generally be
construed against the insurance company that drafted the ambiguous language
and in favor of the policyholder's reasonable expectations of coverage.
Exclusionary language in an insurance policy is strictly construed against the
insurance company and in favor of coverage.

Wisconsin courts have also adopted special rules regarding a liability insurer's
duty to defend its policyholder. As a general matter, liability insurance policies not
only promise to reimburse the policyholder for covered losses, but also promise
to pay for an attorney to defend the policyholder in a lawsuit alleging one or more
claims potentially covered by the policy. Whether an insurance company has a
duty to defend is determined based on the allegations of the complaint, which are
presumed true for purposes of the analysis. If any of those allegations give rise to
the potential for coverage, the insurance company must defend the entire suit.
The duty to defend is construed broadly in favor of the policyholder.

When an insurance company agrees to defend subject to a "reservation of
rights," it agrees to hire an attorney to defend the policyholder, but seeks to
reserve the right to deny coverage until after it has performed additional claims
investigation. Under these circumstances, the potential for a serious conflict of
interests arises between the policyholder and the attorney hired by the insurance
company to defend the policyholder. When an insurance company agrees to
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defend subject to a reservation of rights, it is prudent for the policyholder to
consult with its own attorney (rather than the attorney retained by the insurance
company) to discuss the merits of the insurance company's coverage position
and the consequences of a conflict of interests. The policyholder may be entitled
to choose its own defense attorney under these circumstances and seek
reimbursement from the insurance company for the attorney's fees and other
defense costs.

An insurance company that wrongfully refuses to defend its policyholder can be
precluded from denying coverage. If an insurance company wrongfully refuses to
defend or does not seek a prompt court determination on whether it owes a duty
to defend, it will be estopped from later disputing its obligation to provide
coverage to the policyholder. Under these circumstances, the policyholder may
be entitled to recover from the insurance company not only the attorneys' fees
and other costs it paid to defend a lawsuit, but also the entire amount of the
settlement or judgment in that lawsuit.

Deciding what insurance coverage is needed for your business can be difficult
and time-consuming. It makes sense to consult with an insurance agent or other
intermediary to make certain that you are adequately covered. When a claim
arises under an insurance policy, it is very important that the appropriate insurer
or insurers be notified to preserve the benefits of the insurance coverage. If an
insurance company fails to handle the claim adequately, relief should be sought
through the judicial system and, in appropriate cases, a complaint may be filed
with the Wisconsin Insurance Commissioner.

ALTERNATIVE DISPUTE RESOLUTION IN WISCONSIN

In December, 1993, the Wisconsin Supreme Court adopted rules regarding the use of
alternative dispute resolution in civil cases in Wisconsin. Under Wis. Stats. 8§802.12, a
court may, upon motion by a party or on its own, order parties to a civil action in
Wisconsin to participate in some form of alternative dispute resolution, if the court has
determined that the action is an appropriate one in which to utilize an alternative
resolution. The court may further require that the parties themselves participate
personally in the resolution process.

If a party believes that it is aggrieved by such an order, the party must be allowed a
hearing to show cause why the order should be vacated or modified. An order providing
for alternative resolution may not, unless all parties agree, delay the trial schedule.

Upon an order for alternative resolution, the parties must select the form of resolution
they would like to utilize and the individual they would like to preside over the resolution
proceedings. The statute lists the available alternatives as the following: "binding
arbitration, direct negotiation, early neutral evaluation, focus group, mediation, mini-trial,
moderated settlement conference, nonbinding arbitration, [and] summary jury trial." Wis.
Stats. 8802.12(1)(i).
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If the parties cannot agree upon an alternative, the court must order the least costly
alternative that it believes will actually bring the parties to settlement. The court may not,
however, order the parties to participate in binding arbitration, nonbinding arbitration or
summary jury trial unless each of the parties consents. In addition, the court may not
order that the parties participate in more than one of the alternatives without similar
consent. If the parties cannot agree as to the individual who will preside over the
resolution proceedings, the court may appoint any person it believes is likely to bring the
parties to settlement.

The parties may also choose the manner of payment of the resolution service provider.
However, again, should the parties disagree on payment, the court shall order the
parties to pay the reasonable fees and expenses of the such provider. The court may
also order such payment into an escrow account prior to the rendering of the service.
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CHAPTER 6 - WISCONSIN REAL ESTATE LAW

l. ESTATES IN LAND

A.

Estate Interests. Estate interests are defined in Wisconsin by the various rights
one has in land and by the length of time those rights exist. An estate holder will
have some or all of the following rights to the land: the right to sell the land, the
right to use the land as security for loans, the right to improve the land or
buildings, or the right to use and possess the land. Rights of an estate holder
depend upon the interest held. The various estate interests in land that
Wisconsin recognizes under Chapter 700 of the Wisconsin Statutes include the
fee simple absolute, defeasible fee simple, life interests, interests for years,
periodic interests and interests at will. The different types of interests may be
present interests or interests in the future. Solar and wind access rights are also
identified in Wisconsin as being an estate interest under Section 700.41 of the
Wisconsin Statutes.

Forms of Concurrent Ownership. Two or more individuals or entities may have
interests in real estate concurrently. Chapter 700 of the Wisconsin Statutes
recognizes three forms of concurrent interests: joint tenancy, tenancy in common
and marital property.

Joint tenancy is the ownership of property by more than one individual that
includes the right of survivorship. Tenants in common share ownership rights
without the right to survivorship. Unless an express intent to create a joint
tenancy is found in the conveyance, tenancy in common is assumed. Co tenants
who are spouses are presumed to take ownership of real estate as marital
property as required under Wisconsin's Marital Property Act, Chapter 766 of the
Wisconsin Statutes.

Land Trusts. "Land trusts" that are created as passive trusts, or those trusts that
fail to vest management duties in the trustee, are not allowed in Wisconsin.
Section 701.03 of the Wisconsin Statutes abolished the use of passive trusts in
Wisconsin.

Property Ownership by Aliens. Aliens may not acquire, own or hold any interest
in Wisconsin real estate totaling more than 640 acres of land. Aliens are those
individuals who are not residents of any state within the United States,
corporations created outside of the United States, or entities controlled by 20% or
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more of alien residents or alien corporations. There are certain exceptions to the
rule against ownership of Wisconsin real estate by aliens. Special recordation,
divestiture, forfeiture and reporting rules also apply to alien ownership of
Wisconsin property. See Section 710.02 Wisconsin Statutes.

Il. AGREEMENT AND CONVEYANCE FORMS

A.

Statute of Frauds. A valid conveyance of real estate must meet certain statutory
requirements found in Section 706.02, Wisconsin Statutes. The statute requires
that the conveyance be a writing that contains the identification of all parties, the
identification of the real estate involved, the interest conveyed and any material
term upon which the conveyance arises or terminates. This written document
must be signed by or on behalf of each grantor. In the case of a lease or contract
to convey, it must be signed by or on behalf of each party to the agreement or
contract. Except for purchase money mortgages, all marital homestead
conveyances must be signed by or on behalf of both spouses. The final
requirement is that the written document be delivered.

Conveyance and Inheritance Language. Valid conveyances of real estate
interests can be accomplished through the use of the words "grant and convey"
in conveyance documents. It is not necessary to use words of inheritance to
create or convey a fee. All of a grantor's interests are passed through a
conveyance unless the grantor expressly or necessarily implies differently
through the terms of the conveyance. See Section 706.10 Wisconsin Statutes.

Statutory Warranties of Title. According to Section 706.10(5) of the Wisconsin
Statutes, an unmodified warranty made by a grantor includes various covenants.
These covenants, for the benefit of the grantees, grantees' heirs, successors and
assigns, include that the grantor is lawfully seized of the land at the time of
conveyance, the grantor has good right to convey land or title, and that the
grantor's title is free from all encumbrances. The grantor also makes the
covenant that the grantor will defend the title and quiet possession of the land
except for matters arising out of open and notorious rights of easement, or out of
public building, zoning or use restrictions.

Purchase/Sale Agreement Forms. The Wisconsin Department of Regulation and
Licensing has issued purchase and sale agreement forms for use in real estate
transactions. Different forms are available depending upon whether the property
is residential, commercial, vacant or a farm. These forms provide for the
identification of the buyers and sellers, the identification of the property, the
purchase price, and various conditions and contingencies. The use of these
forms is quite common, particularly in residential transactions. Use of these forms
is mandatory for licensed real estate brokers in the State of Wisconsin who draft
purchase and sale agreements. See Wisconsin Administrative Code RL 16.04.
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Uniform Vendor and Purchaser Risk Act. Wisconsin has adopted the Uniform
Vendor and Purchaser Risk Act as Section 706.12 of the Wisconsin Statutes.
The Act provides rights and liabilities to vendors and purchasers in the event that
property is destroyed or taken through eminent domain proceedings before or
after possession or title transfer occur.

Il. REQUIREMENTS FOR RECORDATION

A.

Requirements. Section 706.05 of Wisconsin Statutes provides that every
instrument offered for record shall:

Bear original signatures.

Contain an authentication or acknowledgment.

Identify the land in a form which can be indexed.

For most deeds, be accompanied by a transfer tax return.

For residential properties, be accompanied by an indication of exemption
from or compliance with the rental weatherization laws. See Section I1l.G.,
below. The City of Milwaukee has a separate Certificate of Code
Compliance that applies to residential property if the dwelling falls in a
designated area within the city.

6. Bear the name of the drafter.

7. In many counties, identify the tax key number of the land.

8 Be accompanied by fees and taxes (see below).

arwdE

Uniform Law on Notarial Acts Adopted. The Uniform Law on Notarial Acts was
adopted, as set forth in Section 706.07 of Wisconsin Statutes. Authentication is
also permitted.

No Witnesses. Witnesses are not required by statute under Section 706.05 of the
Wisconsin Statutes.

Corporate Signatures. The authorized signature of any one officer of a private
corporation is sufficient for corporate conveyances, unless the corporation has
specified otherwise in its bylaws, articles of incorporation or corporate
resolutions. A corporate seal is not required by Section 706.03 of the Wisconsin
Statutes.

Transfer Tax. A transfer tax is due on conveyances at the rate of $3 per $1,000
of value (rounded, where appropriate, to the next $100). Conveyances include
leases of 99 years or more, but do not include easements or mortgages. The
transfer tax is payable by the seller. Pursuant to Wisconsin Statute 77.21.

There are various exemptions from payment of the transfer tax, which are set
forth in Section 77.25 of Wisconsin Statutes. The exemptions include, for
example, some (but not all) conveyances involving a governmental entity,
conveyances pursuant to corporate mergers, conveyances within families for
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nominal consideration, and conveyances by will, descent or survivorship. A
transfer tax return must be submitted to the register of deeds at the time of
recording, although the tax return is not actually recorded.

Recording. A recording fee of $11 for the first page and $2 for each additional
page of a document must be paid to the register of deeds. There may be an extra
charge for legal descriptions of more than five parcels.

A standard format is required for the first page of most documents presented for
recording. The register of deeds will provide a sample of the standard format
upon request. Documents to be recorded must be in black or red ink, except for
signatures and coded map notations.

Rental Weatherization. The rental weatherization law requires that residential
structures meet certain weatherization standards. The law is enforced by
prohibiting the recordation of a conveyance of a property which does not comply,
unless exempted. The law applies generally to buildings which contain residential
rental units. Exemptions exist for, among other things, property that will not be
rented during the winter, buildings less than 10 years old, hotels, and smaller
owner-occupied rental buildings. Compliance must be certified by a state
licensed inspector, or may be undertaken by the buyer after closing if the buyer
enters into an agreement with the State.

Conveyances by Trustees. Section 706.08(4) of the Wisconsin Statutes
conclusively presumes that a person is a trustee of a valid express trust and has
full power of conveyance if all of the following occur:

1. The person is designated as trustee and holds an interest in the land as
trustee.
2. The person's authority and powers as trustee are not set forth in a

recorded instrument.

3. The person conveys an interest in land as trustee to a good faith
purchaser.

Title Insurance. ALTA Form B owner’s title insurance is usually available. Seller
customarily pays for title insurance. Abstracts are still used for real estate
closings in some rural areas of Wisconsin.

V. EFFECT OF RECORDING

A.

Race-Notice. Wisconsin is a race-notice state, meaning that the first person to
attain title to the property and provide notice of the conveyance is considered the
true estate interest holder. Notice is usually provided through a system of
recordation of conveyance documents. Section 706.08 of the Wisconsin Statutes
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provides that if a conveyance is not recorded as provided by law, a subsequent
bona fide purchaser who does record will take the estate interest. Wisconsin
does not recognize the torrens system of land registration.

The purchaser has notice of a prior claim or interest when at the time of the
purchaser’s interest arises in law or equity, such purchaser has affirmative notice
apart from the record of such a prior existing claim. Such notice can be either
actual or constructive, which notice is established by the use of the property by
person(s) at the time when the purchaser’s interest arises. The notice is deemed
as affirmative and express if provided in the public record within 30 years of the
conveyance. Section 706.09 Wisconsin Statutes. There are various statutory
exceptions to the requirement that the conveyance be recorded within 30 years
of the conveyance. These exceptions include claims made by public service
corporations, railroads, electric cooperatives, or governmental units' used, owned
or occupied land, and for unplatted land.

B. Notice by Possession. Notice may also be provided by the possession of the
property in question. Possession notice is implied through the requisite terms of
actual, uninterrupted, visible, open and notorious possession which would
reasonably impart notice under the circumstances. Tenants in possession are
included in this notice form.

C. Adverse Possession. Notice by possession is an important aspect of an
individual's claim on property through the theory of adverse possession.
Depending upon the foundation of the claim for adverse possession, there are
differing terms of possession required to make such a valid claim.

1. If the adverse possession claim is not founded upon any written
instrument and is under a claim of title to the extent that the property is
actually occupied and either (1) protected by a substantial enclosure or
(2) cultivated or improved, the claimant must have been in possession for
at least 20 years. Section 893.25 Wisconsin Statutes.

2. If the claim is founded in good faith on a written instrument of conveyance
or a judgment which is recorded, and the claimant is in actual continued
occupation, that occupation must have been for 10 years. Section 893.26
Wisconsin Statutes.

3. If the claim is based upon a recorded title and the claimant has paid
taxes, the period is 7 years. Section 893.27 Wisconsin Statutes.

4, Whatever the foundation, a claim against the state or any political

subdivision requires possession of at least 20 years based upon a
continuously maintained fence line. Section 893.29 Wisconsin Statutes.
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5. Prescriptive rights, the right to continue to use property for that use,
require 20 years of possession. Section 893.28 Wisconsin Statutes.

6. Prescriptive rights for domestic public utilities require only 10 years of
possession. Section 893.28 Wisconsin Statutes.

V. MORTGAGES

A.

General Provisions. In Wisconsin, mortgages are used as opposed to deeds of
trust. For purposes of creating a mortgage and pledging one's interest there are
no extensive language requirements, only "I hereby mortgage." Often times the
mortgage will contain an assignment of leases and rents as well. Mortgages in
Wisconsin will also be enforced based upon the lien theory.

Priorities of Mortgage. Wisconsin is a race-notice state, so that in general
priorities are determined based upon those first in time with notice. However,
special priorities may be granted to certain mortgagees including mortgages
executed to a state or national bank or to a state or federally chartered credit
union; a mortgage banker; an insurer licensed to do business in Wisconsin;
federal savings and loans associations or federal savings banks; the Department
of Veterans Affairs; mortgages assigned to or executed to the United States;
State of Wisconsin or other municipal bodies; and authorities created by statute
such as the Wisconsin Health and Educational Facilities Authority and the
Wisconsin Housing and Economic Development Authority.

In general, a mortgage will be subordinate to certain liens granted by operation of
law, such as liens for payment of real estate taxes, child support and special
assessments.

Generally speaking, future advances made under a commitment or as protective
advances have the same priority as the mortgage recording date, although a
detailed analysis of the situation should be made in consultation with the statute.

Execution of Mortgages. Mortgages are to be executed as other conveyances of
land. Therefore, they must follow the formal requirements stipulated by statute.
The formal requirements include identification of the parties, identification of the
land, identification of the interest conveyed, and signature by or on behalf of each
of the grantors and delivery.

In addition to the formal requirements for conveyance, Wisconsin Statutes
stipulate formal requirements for recordation. These requirements include that
the document contains any signatures required by law, that the first page of the
document be in a specific form, that the document accurately and completely
describes the property affected, that the document identifies who prepared the
document and the document is properly authenticated or notarized. For purposes
of authentication or notarization, only certain public officers and members of the
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State Bar of Wisconsin may authenticate documents, whereas any of those
persons or a notary public may acknowledge documents.

The text of Mortgages, like other recorded documents, must be only in black or
red ink, other than the signatures, which can be in different colors. Mortgages,
however, are not subject to the real estate transfer tax in Wisconsin and
therefore a real estate transfer return is not required for the recordation of
mortgages. With respect to taxes, there are no real estate or other taxes
assessed against only a mortgage interest in the property.

D. Mortgage Foreclosure. In Wisconsin, suit may be brought on the note or the
mortgage together or sequentially. Power of sale is not an available remedy.

In a foreclosure action, Wisconsin law will require a judgment to be formally
entered against the mortgagor. Once a judgment of foreclosure has been
entered, the mortgagor is granted a statutory right of redemption. Mortgages
which are $25,000 or less in value may be subject to provisions of the Wisconsin
Consumer Act, which provides a mandatory right to cure for the mortgagor.

The redemption period allows the mortgagor, or any junior lien holder, to redeem
the mortgage by paying the amount entered in judgment along with any taxes,
interests, and costs subsequent to judgment which are then due and payable. If
the mortgagor or a junior lien holder takes steps to redeem the mortgage
property, payment must be made to the clerk of courts for the county where the
property is located. Upon proper payment of all amounts due to the clerk of
courts, the mortgagor is granted a certificate of discharge. If a junior lien holder
redeems the mortgage, the junior lien holder takes a subrogated interest of the
original mortgagee and can take steps at law and equity to collect from the
original mortgagor.

The period of redemption is based upon the type of property which was
mortgaged and whether a deficiency judgment had been requested or waived.
The redemption periods are summarized below:

TYPE DEFICIENCY PERIOD
Residential Requested 12 Months
Residential Waived 6 Months
Non-Residential Requested 6 Months
Non-Residential Waived 3 Months
Abandoned N/A 2 Months
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In determining what type of property is mortgaged and whether a shortened
redemption period is available, the mortgagee must strictly comply with the
Wisconsin Statutes. For example, to waive the deficiency for the purpose of
shortening the redemption period, the agreement of the mortgagor must be set
forth in the mortgage.

In addition, no judgment may be entered until 20 days after the lis pendens is
filed.

Receivers. While in the course of a foreclosure proceeding, the mortgagee may
also apply for a receiver to be appointed for protection of property and rents. The
basis for the appointment of receiver must be danger of material injury to the
property, loss of rents, and potential or past history of waste, including
nonpayment of taxes or insurance. If a deficiency judgment has been waived, no
appointment of receiver is allowed. Further, factors supporting the appointment of
receiver are rarely found to be present with respect to residential mortgaged

property.

Land Contracts. As an alternative to a note and mortgage, conveyance of
property is also allowed by land contract. The land contract in Wisconsin
provides that a seller will transfer the equitable interest in the property to the
buyer for, typically, a small down payment and payment of the balance on terms
over a number of years. During the course of the land contract, the seller retains
bare legal ownership of the property and only transfers formal title with a deed
upon satisfaction of the land contract. The case law treats the seller’s interest as
if it were a mortgage lender’s interest.

Land contract financing can be advantageous to the buyer, but also has an
advantageous remedy to the seller. Land contracts in Wisconsin are subject to
strict foreclosure. Strict foreclosure is subject to the discretion of the court based
upon the equitable interest as they stand upon commencement of the
proceedings. However, if applied, it can be a costly remedy to the buyers.

VI. LANDLORD AND TENANT

A.

Leases. Leases for more than one year must satisfy the statute of frauds
requirements under Section 706.02 Wisconsin Statutes. In addition, the amount
of rent or other consideration, the time for commencement and expiration of the
lease and a reasonably definite description of the premises, must be part of the
written lease. The commencement and description may be satisfied by the
tenant's occupancy of the premises. Section 704.03 Wisconsin Statutes.

Residential Rental Practices. The Department of Agriculture, Trade and
Consumer Protection have promulgated rules for residential rental practices and
can be found in the Wisconsin Administrative Code ATCP 134. These rules
provide for limits on water heater thermostat settings, landlord duties to maintain
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premises in habitable conditions (subject to rental abatement or the right to
move), notice to tenant of annual renewal clause, the prohibition on retaliatory
conduct, required disclosures, prohibited lease practices and provisions, as well
as other issues.

Liens. The landlord has no right to a lien on the property of a tenant unless it is
provided by Sections 704.05(5) (landlord ability to have a lien on abandoned
personal property for costs incurred for removal or storage), 704.90 (lien right on
tenant property in self-storage facility), or 779.43 (lien rights for hotel keepers,
livery stables, garages, marinas and pastures). The parties to the lease may also
create a lien right for the landlord by express agreement. There is no common
law right to distrain for rent in Wisconsin. Section 704.11 Wisconsin Statutes.

Notices for Termination of Tenancies. Unless the parties agree otherwise in a
lease for more than one year, Section 704.17 of the Wisconsin Statutes provides
that tenancies may be terminated only after the following notices are given for the
various breaches of the lease.

1. When the tenant fails to pay a month-to-month lease, the landlord must
provide the tenant with 5 days' notice including the right to cure, or 14
days' notice without the right to cure.

2. If there is waste or any other breach by a month-to-month tenant, the
landlord must provide 14 days notice without cure rights.

3. The waste and the failure to pay of a year-to-year tenant or a tenant
under written lease for a period less than one year requires that landlord
provide 5 days' notice with the right to cure, or 14 days' notice without
cure rights, but only if there has been a payment default and notice
provided during the previous year.

4, A tenant who fails to make a due payment that involves a lease that is
longer than one year has 30 days to cure after receiving notice from the
Landlord.

5. If the tenancy is a periodic tenancy, the landlord must provide notice at

least 28 days in advance of the end of a rental period.

6. A year-to-year agricultural tenancy requires that the landlord must provide
notice 90 days before the end of the rental period.

There are other rules for the form and manner of the notices under Section
704.19 and Section 704.21 of the Wisconsin Statutes.

Mitigation. Mitigation of damages is a duty that exists in Wisconsin landlord and
tenant law. Landlords must allege and prove that the landlord has made efforts to
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mitigate. The burden for proving that the efforts of the landlord are not
reasonable rests with the tenant. Section 704.29 Wisconsin Statutes.

Holdover Tenants. The tenant's possession of the premises beyond the lease
period entitles the landlord to twice (2) the rental value apportioned on a daily
basis for the time the tenant remains in possession. The landlord can receive
higher damages if the landlord can prove damages in excess of the statutory
computation. Section 704.27 Wisconsin Statutes.

Security Deposits. Wisconsin law provides that the tenant is entitled to double the
amount of the security deposit if the landlord fails to return a residential security
deposit, or fails to state the reasons for withholding the security deposit, within 21
days.

Fair Housing. Beyond the federal law on fair housing, Wisconsin has enacted
additional provisions regarding discrimination in housing. Those additions can be
found in Section 106.04 of the Wisconsin Statutes.

Mobile Home Parks. Wisconsin has enacted a separate statute regulating mobile
home parks. The legislation provides that all leases in mobile home parks must
be for at least one year. Other provisions include prohibitions on mobile home
park owners regarding considerations of the mobile home's age or change in
occupancy or ownership, and tenancy termination. The notice requirements of
Section 704.17 also apply to mobile home parks. See Section 710.15 Wisconsin.
Statutes.

Self-Service Storage Facilities. Section 704.90 of the Wisconsin Statutes
supplements the law regarding landlord and tenant relationships in the area of
self-service storage facilities.

CONDOMINIUMS/TIMESHARES

A.

Condominium Act. Wisconsin has adopted a comprehensive condominium
statute in Chapter 703 of the Wisconsin Statutes. Section references below are
to this statute. "Open space” units are permitted. The Condominium Act was
substantially revised as of November 2004.

Creation of a Condominium. A condominium is created by recording a
declaration of condominium and a condominium plat with the register of deeds
where the property is located. The condominium declaration and plat must be
presented for recording at the same time. Section 703.07. Each county may
adopt an ordinance requiring review of the condominium instruments before
recording. Section 703.115(1). However, there are no county ordinances that we
are aware of at this time. Once the condominium has been created, the legal
description for each condominium unit must refer to the letter or number or other
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appropriate designation on the condominium plat, together with a reference to
the condominium instruments recorded with the register of deeds.

Conversion of Rental Residential Units. Rental housing may not be converted to
a condominium, unless the owner of the rental housing gives one hundred twenty
(120) days' prior written notice of the conversion to the tenants of the building. A
tenant then has the exclusive option to purchase its condominium unit for a
period of sixty (60) days following the date of delivery of notice, and may not be
evicted during the 120 day period unless there is a breach of lease. Section
703.08 Wisconsin Statutes.

Disclosure Requirement. Wisconsin law imposes a specific and comprehensive
set of disclosure requirements on sellers of residential condominium units. These
requirements are binding on both developer and non-developer sellers. Section
703.33 Wisconsin Statutes. Additional disclosures are required for residential
rental conversion condominiums.

Lien Priority. Unit owners may be assessed for funds for the payment of common
expenses and for the creation of reserves for the payment of future common
expenses in proportion to their percentage interest in the common elements, or
as otherwise provided in the condominium declaration. All assessments, until
paid, constitute a lien on the condominium units on which they are assessed, if a
statement of lien is filed within two (2) years after the date the assessment
becomes due. Any grantee of a condominium unit is entitled to a statement from
the condominium association or executive board, setting forth the amount of
unpaid assessments against the grantor. Condominium liens have priority over
first mortgages which are not recorded prior to the making of the assessment,
and over all second mortgages, and may be enforced through foreclosure.
Section 703.16 Wisconsin Statutes.

Governance of Condominium. The affairs of every condominium are governed by
an association which, even if unincorporated, is a legal entity for all purposes.
The membership of the association consists exclusively of all of the unit owners.
The condominium statute allows for the creation of a "Master Association." The
administration of every condominium is governed by bylaws. The bylaws must
specify whether the condominium association shall be incorporated or
unincorporated, and to what extent the duties of the association may be
delegated to a board of directors, manager, or otherwise. The bylaws may
contain a provision prohibiting any unit owner from voting if the association has
recorded a statement of condominium lien on the person's unit. Sections 703.15,
703.155, and 703.10 Wisconsin Statutes.

Time-Shares. Wisconsin had adopted the Model Real Estate Time-Share Act,
with substantial revisions. Chapter 707, Wisconsin Statutes.

Cooperatives. Cooperatives are permitted, but are very rarely used.
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Owner's Associations. Homeowners' associations, other than condominium and
time-share associations, also have lien rights in certain circumstances.

Termination. A condominium may be terminated with the agreement of all owners
and the holders of all liens on the units.

CONSTRUCTION LIENS

A.

Lien Rights; Priority. Wisconsin construction lien law is governed by Wisconsin
Statutes Chapter 779. Any person who performs any work or procures its
performance, or furnishes any labor or materials or plans or specifications, for the
improvement of land, and who complies with Chapter 779, shall have a lien
therefore against all interests in the land belonging to the owners. All construction
liens relate back to the first day of visible commencement of the work of the
entire improvement and construction liens shall be prior to any other lien which
originates subsequent to the visible commencement in place of the work of
improvement, with certain exceptions for mortgages and environmental liens
under Chapter 292, Wisconsin Statutes. (see Section 779.01(4)). Lien claimants
covered by statute include architects, professional engineers and surveyors.

Notices Required to Preserve Rights. Generally, prime contractors must include
a statutorily-prescribed notice in its contract with the owner to preserve liens
rights, or otherwise separately provide written notice to the owner. Similarly,
subcontractors, and other persons other than prime contractors, must give a
statutorily-prescribed written notice to the owner, via personal service or
registered mail, within 60 days after that person’s first day of work.

Lien Waivers. Lien waivers do not require consideration; however, any provision
in a construction contract for improvement in Wisconsin requiring a lien waiver
before payment is void. Any waiver document is deemed to waive all lien rights
of the signer for all labor or materials furnished for the improvement to which the
waiver relates, except as expressly limited in the waiver document. Ambiguities
will be construes against the lien claimant.

Construction Contract Requirements. A construction contract for an improvement
in Wisconsin may provide that it is subject to laws of another state or require
dispute resolution in another state. Pay if paid clause, i.e., general contractor’'s
payment obligations to a subcontractor contingent on payment to the general
contractor from the owner, are unenforceable. Pay when paid clause, however,
are enforceable.

Pre-Lien Notice and Lien Claim Filing Deadlines. To properly preserve and
perfect lien rights, the lien claimant, in addition to the preliminary identification
notice described in paragraph B above, must (1) serve on the owner, via
personal service or registered mail, a notice of intent to file a claim for lien. This
notice must contain the statutory content requirement and must be served on the

79



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

owner within five (5) months from the lien claimant’s last day of work, which date
does not include punch list or other warranty work, and at least 30 days before
the filing of a lien claim and (2) file a lien claim in the office of the clerk of circuit
court in which the improved property is located within six months from the lien
claimant’s last day of work, which date does not include punch list or other
warranty Filing and Suit Deadlines

Foreclosure. An action for foreclosure on the lien must be brought within two
years from the date of filing a claim for lien. Liens are foreclosed in same manner
as real estate mortgages under Chapter 846, Wisconsin Statutes. However,
unlike mortgagors, debtors under lien law are not accorded an "equity of
redemption" and thus a lien foreclosure should normally be completed more
quickly than a mortgage foreclosure. Deficiency judgments may be entered.

Contractor Theft; Trust Fund. Proceeds of a mortgage paid to or payments by an
owner made to a contractor constitute trust funds for the benefit of
subcontractors. This has both civil and criminal applications. Misappropriation
may be attributed to corporate officers, directors and agents.

Public Projects. A public project is not subject to the standard construction lien
outlined above, i.e., a contractor cannot place a lien against public property and
foreclosure on the same. However, statutory safeguards do exist for payment to
subcontractors and some lower tiered subcontractors. See Wisconsin Statutes
Sections 779.14 (payment bonds) and 779.15 (lien against project proceeds).

IX. BROKER AND MORTGAGE BANKER REGULATION

A.

General Requirements. Real estate brokers, sales people and mortgage bankers
are required to be licensed in the State of Wisconsin. Acting without such license
subjects the individuals as well as any entities to criminal violations as well as
potential civil remedies.

Broker and Sales Person Licenses. A real estate broker is defined as any person
who:

1. for another and for a commission, money or other thing of value,
negotiates or offers or attempts to negotiate a sale, exchange, purchase
or rental of an interest or estate in real property;

2. is engaged wholly or in part in the business of selling real estate to the
extent that a pattern of real estate sales is established, whether or not
such real estate is owned by such person;

3. for another and for commission, money or other thing of value, negotiates

or offers or attempts to negotiate a sale, exchange, purchase or rental of
any business, its goodwill, inventory, fixtures or an interest therein;
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4, is engaged wholly or in part in the business of selling business
opportunities or goodwill of an existing business or is engaged wholly or
in part of the business of buying and selling, exchange or renting of any
business, its goodwill, inventory, fixtures or interest therein;

5. for another, and for commission, money or other thing of value,
negotiates or offers or attempts to negotiate a sale, exchange, or
purchase of a timeshare unit; and

6. is engaged wholly or in part in the business of selling timeshare units to
the extent that a pattern of sales is established, whether or not the
timeshares are owned by such person.

Section 452.01(2), Wisconsin

Statutes. The definition of a sales person includes any person other than a
broker who is employed by a broker to perform any act authorized to be
performed by a broker.

Brokers and sales people are subject to requirements and rules placed by the
State of Wisconsin Department of Regulation and Licensing. In addition, there
are ethical duties placed upon brokers and sales people by statute. These
include responsibilities as to the maintenance of trust accounts as well as duties
of confidence, good faith, fair dealing and fiduciary obligations to clients.
Violations of these duties can result in revocation of license as well as criminal
and civil remedies.

Use of Forms. The Wisconsin Department of Regulation and Licensing and the
Real Estate Examining Board have created standard state forms to be utilized by
licensed real estate brokers and sales people. The types of forms created include
purchase contracts, deeds, mortgages, land contracts, and listing contracts.
Brokers and sales people are required to use these forms when conducting
business. They are not allowed to prepare their own purchase contracts and
deeds. To do so would constitute the unlicensed practice of law in Wisconsin.

Mortgage Bankers. Mortgage bankers, loan originators and loan solicitors are
also subject to license requirements in Wisconsin. A mortgage banker is defined
as any person who does any of the following:

1. originates loans for itself, as payee on the note evidencing the loan, or for
another person;

2. sells loans or interests in loans to another person;

3. services loans or land contracts or provides escrow services, for another
person and for commission, money or other thing of value.
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Section 224.71(3), Wisconsin Statutes. A loan originator is any person who, on
behalf of a mortgage banker, finds a loan or negotiates a land contract, loan or
commitment for a loan. A loan solicitor includes any person who, on behalf of a
loan applicant or an investor and for commission, money or thing of value, finds a
loan or negotiates a land contract, loan or commitment for a loan. Section
224.71(2), Wisconsin Statutes.

The types of requirements that are placed upon mortgage bankers, loan solicitors
and loan originators include maintenance of trust accounts and required record
retention. Similar to the real estate brokers and sales people, these individuals
and entities are subject to the Wisconsin Statutes and criminal and civil penalties
provided therein for violation thereof.

X. DISCLOSURE REQUIREMENTS

A.

Residential Disclosure Form Required. All persons transferring residential real
property of one to four dwelling units by sale, exchange or land contract, except
personal representatives, trustees and conservators if those persons have never
occupied the property transferred, must furnish to buyer(s) a real estate condition
report in the form set forth in Chapter 709 of the Wisconsin Statutes. See also
Chap. Ag. 134, Wisconsin Administrative Code, for specific disclosure
requirements imposed on landlords in a residential rental context.

Statutory Environmental Disclosures. Except as part of the residential disclosures
above, there is no statutory requirement of detailed environmental disclosures to
buyers.

Common Law Disclosures. Principles of disclosure applicable to a purchase and
sale transaction also arise by virtue of the common law of misrepresentation. The
general elements of the tort of misrepresentation are: (1) the representation
made by the defendant is of a fact; (2) the representation of fact is untrue; (3)
and the plaintiff believes such representation to be true and relies thereon to its
detriment. In Matter of Estate of Lecic, 104 Wis. 2d 592, 603, 312, N.wW.2d 773
(1981). In Wisconsin, there are three types of misrepresentation causes of
action: (1) intentional misrepresentation; (2) negligent misrepresentation; and (3)
strict responsibility. These are discussed at length in Ollerman v. O'Rourke Co.,
Inc., 94 Wis. 2d 17, 288 N.W.2d 95 (1980). The elements of proof vary with each
of the different types. Failure to disclose a fact may, provided there is some duty
of disclosure, fall under the tort of intentional misrepresentation. This duty to
disclose may arise when information is asked for or the circumstances would call
for a response in order that the parties be on equal footing. The Ollerman court
explained that this duty to speak may be present when the seller has a special
means or knowledge not available to the purchasers or if the existence of the
condition is material to the transaction, that is, it influences whether the
transaction is concluded at all or at the same price. A buyer is required to
exercise reasonable diligence to ascertain facts germane to a purchase
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transaction. Kanack v. Kremski, 96 Wis. 2d 426, 432, 291 N.W.2d 864 (1980).
Wisconsin law provides that reliance upon statements is not justifiable if the
falsity of the statements could have been discovered through the exercise of
ordinary care. In a misrepresentation case, reliance must be justifiable. Ritchie v.
Clappier, 109 Wis. 2d 399, 404, 326 N.W.2d 131 (App. 1982).

Implied Warranties. Wisconsin follows the general rule that there are no implied
warranties of quality in the sale of real estate. Dittman v. Nagel, 43 Wis. 2d 155,
168 N.W.2d 190 (1969). Section 706.10(6), Wisconsin Statutes., provides that,
except as provided by law, no warranty or covenant shall be implied in any
conveyance. Wisconsin case law has held that there is an implied warranty of
habitability which arises in situations involving residential leases. Pines v.
Perssion, 14 Wis. 2d 590, 111 N.W.2d 409 (1961). There is also a specific
statutory provision stating that where there is a conveyance evidencing a
transaction under which a grantor undertakes to improve the premises in order to
accommodate the grantee's specified use and occupancy, there is an implied
covenant that the improvements shall be performed in a workmanlike manner
and shall be reasonably adequate to equip the premises for such use and
occupancy. Section 706.10(7), Wisconsin Statutes.
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CHAPTER 7 - TAXATION LAW

l. GENERAL INFORMATION.

A.

Administration. The taxes and fees summarized below are, with certain
exceptions (relating primarily to certain property taxes), administered by the
Wisconsin Department of Revenue. The Department of Revenue has published
an extensive set of regulations relating to the Wisconsin taxes it administers; a
copy of these regulations may be obtained by writing to Department of
Administration, Document Sales, P.O. Box 7840, Madison, Wisconsin 53707.
The complete text of the Wisconsin statutes, as well as the Department’s tax
regulations, can be reviewed and downloaded from
http://www.leqis.state.wi.us/rsb.

On a quarterly basis, the Department of Revenue publishes the Wisconsin Tax
Bulletin, which summarizes recent developments in Wisconsin tax law and
includes copies of recent private letter rulings and tax releases setting forth the
Department’s position on various tax issues. The Department also maintains a
website on the World Wide Web at http://www.dor.state.wi.us/, through which
taxpayers can obtain copies of Wisconsin tax forms, Department of Revenue
publications and a wide variety of other items; the Department’s web site also
lists the names, addresses and telephone numbers of various Department
employees in charge of specific Department activities.

The Wisconsin Department of Revenue is an associate member of the Multistate
Tax Commission (“MTC”), participating to a limited extent in MTC programs and
activities. Two of the MTC programs that the Department formally participates in
are (a) the MTC’s program for exchange of taxpayer information between state
departments of revenue and (b) the MTC’s “National Nexus Program,” which
offers a special voluntary compliance program for nonfilers. Under Wisconsin
law, the Department of Revenue also is authorized to enter into a contract to
participate in the MTC’s National Audit Program. For further information
concerning these MTC programs, see the website of the MTC at
http://www.mtc.qov. For further information concerning Wisconsin’s voluntary
compliance program, see Section I.C, below.

Additional Information Concerning Wisconsin Taxes. With respect to Wisconsin
Sales and Use Taxes, Michael Best & Friedrich LLP has since 1992 published
The Complete Guide to Wisconsin Sales and Use Taxes, a book containing
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approximately 350 pages of text (including hundreds of examples and planning
tips), together with a copy of the relevant Wisconsin statutes, regulations and tax
forms. The Complete Guide is widely considered the definitive work on the
Wisconsin Sales and Use taxes system. For additional information concerning
The Complete Guide, including purchasing information, please click here.
Michael Best & Friedrich LLP reports current Wisconsin sales and use tax
developments on the firm’s website. For a summary of current developments,
click here.

With respect to Wisconsin Property Taxes, Michael Best & Friedrich LLP
attorneys serve as the authors and editors for the Wisconsin Chapter of the
Property Tax Deskbook, which has been published annually by the American Bar
Association since 1996. To review the Wisconsin Chapter, please click here.

Voluntary Compliance Program for Nonfilers. A question that is frequently asked
by out-of-state businesses and others is whether Wisconsin offers a voluntary
compliance or similar program for nonfilers. The Department of Revenue does
maintain such a program; in general, the Department’s position is that, if the
nonfiler has not been contacted by the Department of Revenue with respect to
the tax in question within the last six years and a number of other conditions are
met, the Department will limit the nonfiler's maximum exposure for that tax to the
current year plus the prior four years, with a waiver of penalties (although interest
generally will accrue at the statutory maximum of 1.5% per month and the
Department will not waive late filing fees). Persons may remain anonymous until
a settlement is reached, meaning that an entity’s representative can negotiate
with the Department without disclosing the identity of the entity. The voluntary
disclosure policy does not state an expiration date. For further information
concerning the voluntary compliance program, see 138 Wisconsin Tax Bulletin
13 (April 2004).

The Department of Revenue also has a voluntary disclosure program for
taxpayers that have filed the required Wisconsin returns or credit claims but later
realize that additional taxes are due or excessive credits were claimed. See 138
Wisconsin Tax Bulletin 13 (April 2004) and the Department of Revenue’s website
for further information.

As noted above, the Department of Revenue also participates in the MTC's
National Nexus Program, which also provides a voluntary compliance program.
For further information concerning the programs, see the MTC’s web site at
http://www.mtc.gov/txpyrsvs/disclose.htm.

Reqistering for Wisconsin Taxes. A business that is subject to Wisconsin taxes
but not registered with the Department should file Form BTR-101 (Application for
Business Tax Registration) with the Department of Revenue. The BTR-101
allows a business to register for a wide variety of taxes and tasks (including
sales/use taxes, net income taxes, and employee withholding). For a copy of
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Form BTR-101, see http://www.dor.state.wi.us/forms/sales/btr-101.pdf . With
respect to the Wisconsin rules concerning unemployment insurance and
reporting, see http://www.dwd.state.wi.us/wc/. With respect to the Wisconsin
rules concerning workers compensation, see http://www.dwd.state.wi.us/ui/.

Il. SUMMARY OF WISCONSIN TAXES.

A.

Personal Income Taxation. Wisconsin imposes a personal income tax at
graduated rates on the taxable income of resident individuals, estates, and trusts
and on certain taxable income of nonresident individuals and trusts. Residents
are taxable on income from all sources. Nonresidents are taxable only on
income derived from property located in or business transacted in Wisconsin
including, but not limited to, a limited partner’s distributive share of partnership
income and a member’s distributive share of limited liability company income,
certain state lottery winnings and winnings from certain casinos and bingo halls.
A single-owner entity that is disregarded as a separate entity under the Internal
Revenue Code (“Code”) is also disregarded as a separate entity for Wisconsin
income tax purposes and its owner is subject to tax on the entity’s income.
Nonresident individuals are taxed on income derived from the performance of
personal services in Wisconsin unless exempt under a reciprocity agreement
between Wisconsin and the home state of the nonresident individual. See Wis.
Stat. 88 71.02, 71.04 and 71.05.

Wisconsin also imposes an alternative minimum tax on individuals, married
couples filing jointly, trusts and estates whose “regular” state income tax under
Wis. Stat. 8 71.02 is less than the alternative minimum tax determined under
Wis. Stat. § 71.08.

Wisconsin became a marital property state in 1986. Under Wisconsin’'s marital
property system, property acquired or income earned during marriage is
generally considered to belong to both spouses. There is generally no effect on
married couples filing joint Wisconsin income tax returns. However, if a married
couple does not file jointly, each spouse must report his or her allocable share of
tax items on their separate Wisconsin income tax returns. Wisconsin
Department of Revenue Tax Publication 113 provides the Department of
Revenue’s views on various tax aspects of marital property.

1. Taxable Income. The taxable income of individuals is based on federal
adjusted gross income, as modified by statute, minus certain deductions
and exemptions. The taxable income of estates and trusts is federal
taxable income with certain modifications prescribed by statute. For
taxable years beginning after December 31, 2004, federal adjusted gross
income and federal taxable income are determined under the Code as of
December 31, 2004, with certain sections of the Code specifically
excluded.
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Net Operating Losses. A Wisconsin net business loss (sometimes
referred to as a “net operating loss”) is based on the taxpayer’s federal
net operating loss with certain adjustments specified in the Wisconsin
statutes. A Wisconsin net operating loss may be carried forward up to 15
years but may not be carried back. Any unused net operating loss at the
end of the 15 year period expires and can no longer be deducted. A
nonresident or a part-year resident of Wisconsin may have a Wisconsin
net operating loss even though a federal net operating loss was not
calculated on the federal income tax return. This will occur when the
income and deductions allocated to Wisconsin result in a net operating
loss for Wisconsin purposes. See Wis. Stat. § 71.05(8).

Standard and Itemized Deductions. Subject to certain exceptions,
individuals who have not elected to use the federal standard deduction or
the tax tables based on adjusted gross income in filing their federal
income tax returns may elect to use the Wisconsin standard deduction in
reporting Wisconsin taxable income for the same taxable year. The
amount of the Wisconsin standard deduction is adjusted annually based
on the percentage change between the U.S. consumer price index for
August of the previous year and the U.S. consumer price index for August
1999. The Wisconsin adjusted gross income limits for the standard
deduction are also adjusted by a percentage equal to that percentage
change in the U.S. consumer price index.

The amount of the standard deduction is based on the individual's filing
status (e.g., single, head of household, married filing jointly and married
filing separately) and Wisconsin adjusted gross income. The dollar
amounts of Wisconsin adjusted gross income are also adjusted for this
purpose based on the percentage increase in the U.S. consumer price
index for the previous August and for August 1999. For example, the
2004 standard deduction for married individuals filing jointly is $14,330 if
income is between $1 and $16,099 and $14,330 minus 19.778% of
income over $16,100 if income is between $16,100 and $88,554. The
standard deduction is $0 for married individuals filing jointly whose
income is over $88,554. The corresponding 2003 standard deduction
was $14,030 if income was between $1 and $15,759 and $14,030 minus
19.778% of income over $15,760 if income was between $15,760 and
$86,697. The 2003 standard deduction was phased out if income was
over $86,697. The Wisconsin Department of Revenue publishes
standard deduction tables that are included with the instructions to the tax
return for the year in question. The allowable standard deduction of a
nonresident with Wisconsin source income or a part-year resident of
Wisconsin is determined based on the ratio of Wisconsin adjusted gross
income to federal adjusted gross income. See Wis. Stat. § 71.05(22).
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In lieu of itemized deductions, individuals are allowed an itemized
deduction credit if the total of certain itemized deductions claimed on the
federal income tax return exceeds the allowable Wisconsin standard
deduction. If an individual does not itemize deductions on the federal
income tax return, the itemized deduction credit is calculated based on
the items that would be deductible if the individual itemized deductions for
federal tax purposes. The credit is generally 5% of the excess of total
federal itemized deductions, adjusted to subtract certain items, over the
Wisconsin standard deduction. The itemized deduction credit may not
exceed the amount of Wisconsin income tax due. The allowable itemized
deduction credit for a nonresident with Wisconsin source income and a
part-year resident is determined based on the ratio of Wisconsin adjusted
gross income to federal adjusted gross income. See Wis. Stat. 8
71.07(5).

Capital Gains and Losses. In determining Wisconsin taxable income,
Wisconsin allows a subtraction from federal adjusted gross income of
60% of the net capital gain on the sale of assets held more than one year
and on all assets acquired from a decedent. Capital gains and capital
losses must be netted before applying this exclusion percentage.
Wisconsin law also provides a 100% subtraction modification for net
capital gain from the sale of qualified “small business stock,” as defined in
the statute (essentially, stock in certain start-up companies, held for at
least five (5) years, if certain requirements are met). See Wis. Stat. 88
71.05(6)(b)9, 71.05(6)(b)6, 71.05(10)(c) and 71.01(10). See also 94
Wisconsin Tax Bulletin 21 (October 1995) for further information on the
tax treatment of Wisconsin small business stock.

Because of various differences between Wisconsin and federal tax
statutes, the Wisconsin tax basis of property may not be the same as the
tax basis for federal tax purposes, resulting in different amounts of capital
gain or loss. If Wisconsin capital losses exceed capital gains, up to $500
of the net capital loss may be deducted from other income. The
remaining capital losses are carried forward to future taxable years.

Since net capital losses up to $3,000 may be deducted from other income
in determining federal adjusted gross income, the difference between the
deductions for federal and Wisconsin purposes is added back to federal
adjusted gross income in determining Wisconsin taxable income.

Exemptions From Income Tax. For taxable years beginning after
December 31, 2000, a $700 personal exemption may be claimed by an
individual for himself and an additional $700 exemption may be claimed
for the individual’s spouse if they are filing a joint return. An additional
$700 exemption may be claimed for each dependent for whom the
individual is entitled to claim an exemption for federal tax purposes. An
additional $250 exemption is allowed if an individual reaches 65 years of
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age before the close of the taxable year. An additional $250 exemption is
also available if the individual’'s spouse reaches 65 years of age before
the close of the taxable year and they are filing a joint return. Personal
exemptions for a nonresident with Wisconsin source income and a part-
year resident are generally determined based on the ratio of Wisconsin
adjusted gross income to federal adjusted gross income. See Wis. Stat.
§ 71.05(23).

Wisconsin exempts certain items of income from taxation, including the
following:

e Payments received from certain retirement systems, including
certain payments from the U.S. civil service and military systems
and the Milwaukee City and County employee retirement
systems;

e Interest received on certain bonds or notes issued by the
Wisconsin Housing and Economic Development Authority;

¢ Interest received on certain bonds or notes issued by a local
exposition district;

e Interest received on certain bonds or notes issued by a local
professional baseball park district, local cultural arts district or
local professional football stadium district;

¢ Income from the sales of certain insurance policies or death
benefits;

e Certain distributions of assets to members of the Menominee
Indian tribe;

¢ Nonresident’s income from the performance of services in
Wisconsin to the extent such income is subject to income tax by
the nonresident’s state of domicile, provided a similar exemption
or credit is allowed to Wisconsin residents by such other state;
and

e Certain State legislature allowances for expenses.

See Wis. Stat. § 71.05(1)-(3).

6. Allocation and Apportionment of Certain Income. Nonresidents and part-
year residents of Wisconsin are taxable only on income derived from
Wisconsin sources. As previously indicated, income derived from the
performance of personal services in Wisconsin is generally taxable in
Wisconsin unless exempt under an applicable reciprocity agreement with
the nonresident’s state of domicile. When a nonresident engages in
business both within and without Wisconsin, only income derived from
property located in and business transacted in Wisconsin is subject to
Wisconsin tax. The amount of such income that is attributable to
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Wisconsin is determined by the applicable allocation and apportionment
rules.

Income attributable to Wisconsin may be determined by allocation and
separate accounting of income where the Wisconsin business of the
nonresident is not an integral part of a unitary business or where the
Wisconsin Department of Revenue determines that allocation and
separate accounting properly reflects the amount of income taxable by
Wisconsin. In practice, such cases are extremely rare, with the result that
apportionment is required in virtually all cases where a taxpayer is
engaged in business both within and outside Wisconsin. In such cases,
the amount of income allocable to Wisconsin is generally determined by
first deducting from total net income the amount of income (less
expenses) that follows the situs of property or the residence of the
recipient. The remaining net income is then apportioned to Wisconsin
based on an apportionment fraction composed of a sales factor
representing 50% of the fraction, a property factor representing 25% of
the fraction, and a payroll factor representing 25% of the fraction. This
three factor apportionment formula is scheduled to be replaced with a
single sales factor apportionment formula that will be phased in over a
three year period beginning in 2006. Effective January 1, 2005, the
“sales” factor has been significantly revised for software companies and
service providers. These apportionment rules may not be used by certain
businesses, including financial organizations and public utilities, which are
subject to specialized rules. If income attributable to Wisconsin cannot be
determined with reasonable certainty under one of the statutory methods,
income will be apportioned under rules established by the Wisconsin
Department of Revenue. See Wis. Stat. § 71.04(4).

Nonresident individuals, estates and trusts deriving income from a
Subchapter S corporation (technically referred to as “tax-option
corporation in Wisconsin”) engaged in business within and without
Wisconsin are subject to Wisconsin tax only on income of the corporation
derived from property located in and business transacted in Wisconsin.
Losses and other corporate items deductible by a nonresident
shareholder are limited to the shareholder’s proportionate share of the
Wisconsin loss or deduction. Intangible income of the S corporation is
automatically defined as business income that follows the situs of the
business. See Wis. Stat. § 71.04(9). For further information concerning
the income taxation of S corporations, see II.C., below.

7. Tax Rates. The statutory personal income tax rates for taxable years
beginning after 2000 are as follows:
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TAXABLE INCOME J:?E
$0 — $7,500 $0 — $10,000 $0 — $5,000 4.6%
$7,501 — $15,000 $10,001 — $20,000 $5,001 — $10,000 6.15%
$15,001 — $112,500 $20,001 — $150,000 $10,001 — $75,000 |6.5%
over $112,500 Over $150,000 over $75,000 6.75%

For taxable years beginning after 1999, the minimum and maximum dollar
amounts in each tax bracket are adjusted annually based on the
percentage increase between the U.S. consumer price index for August
of the previous taxable year and for August 1997. For example, the 2004
indexed tax rates for married taxpayers filing jointly are: 4.6% on taxable
income between $0 and $11,480; 6.15% on taxable income between
$11,481 and $22,960; 6.5% on taxable income between $22,961 and
$172,200; and $10,934.70 plus 6.75% on taxable income over $172,200.

The tax brackets are adjusted for a nonresident or a part-year resident
are prorated by multiplying the brackets by a fraction the numerator of
which is Wisconsin adjusted gross income and the denominator of which
is federal adjusted gross income.

See Wis. Stat. § 71.06.

8. Credits. Wisconsin provides the following credits against personal
income taxes to qualifying taxpayers:

Homestead credit;

Armed forces member tax credit;

Earned income tax credit;

Credit related to repayment of previously taxed income (“claim of
right credit”);

Farmland preservation credit;

Farmland tax relief credit;

Dairy investment credit;

Supplement to the federal historic rehabilitation credit;

State credit for the rehabilitation of historic property;
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e |temized deduction credit (discussed at 11.A.3);

Married persons credit;

Credit for income taxes paid to another state or the District of

Columbia;

School property tax credit;

Development zones credits;

Technology zones credit;

Manufacturing sales tax credit (no credit for taxable years

beginning after 2005 and limitations on use of any unused

credits for taxable years beginning before January 1, 2006);

¢ Manufacturing investment credit (for taxable years beginning after
December 31, 2007);

o Early stage seed investment credit (for taxable years beginning
after December 31, 2004);

¢ Angel investment credit (for taxable years beginning after
December 31, 2004); and

o Working families tax credit.

Partners, limited liability company members and S corporation
shareholders may claim certain of these credits. See Wis. Stat. § 71.07.

Administration, Compliance and Audits. Individual and fiduciary returns
are due on or before April 15 following the close of the calendar year or, if
the taxpayer is on a fiscal year, on or before the 15th day of the fourth
month following the close of the taxpayer’s fiscal year. Federal extension
provisions may be used to extend the due date of the Wisconsin tax
return. Interest is assessed on any tax not paid by the original due date.
Beginning January 2003, certain individual income tax returns and
homestead credit claims may be filed electronically at no charge through
the Wisconsin File Free service. See Wis. Stat. § 71.03.

To obtain a refund of overpaid taxes, a taxpayer must file a written refund
claim with the Wisconsin Department of Revenue on a specified form
setting forth the grounds upon which the claim is based. A claim for
refund generally must be filed within four years of the unextended due
date for filing the return. A claim for refund may be made within four
years after the assessment of a tax or an assessment to recover any tax
credit is made by an office or field audit and paid, if the assessment is not
protested. See Wis. Stat. 8 71.75.

The Wisconsin Department of Revenue is authorized to conduct office
and field audits and assess additional income taxes (including interest
and penalties) or refund amounts due the taxpayer. The requisite written
notice of an additional assessment must be served on the taxpayer as
provided in the statute. Generally, the Wisconsin Department of Revenue
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must make additional assessments within four years of the date the
taxpayer's Wisconsin income tax return was filed.

If a taxpayer files an incorrect return for a taxable year with the intent to
defeat or evade the tax assessment provided by law or if the taxpayer
does not file a required return for a taxable year, the limitations period in
which to assess tax does not start to run and the tax may be assessed
when the income is discovered. In the case of an assessment more than
six years after the taxable year, the Wisconsin Department of Revenue
has the burden of proving its assessment by a preponderance of the
evidence. In addition, a six year limitations period applies if a taxpayer
files a return reporting less than 75% of the net taxable income and the
aggregate amount of tax on the additional income exceeds $100 in the
case of a return other than a joint return or $200 in the case of a joint
return. If the aggregate amount of tax does not exceed $100 or $200, as
applicable, no assessment may be made beyond the general four year
limitations period. See Wis. Stat. 8§ 71.74, 71.77, 71.82 and 71.83.

Changes or corrections by the Internal Revenue Service of a taxpayer’'s
federal net income tax payable, credit claimed or carried forward, net
operating loss carried forward or capital loss carried forward must be
reported to the Wisconsin Department of Revenue within ninety days after
the final determination by the Internal Revenue Service. Such changes
and corrections do not need to be reported to the Wisconsin Department
of Revenue if they do not affect the taxpayer's Wisconsin net tax payable,
credit calculation, net operating loss carried forward or capital loss carried
forward. If an amended return is filed with the Internal Revenue Service
or with another state and a credit was allowed for the taxes paid to that
other state, the taxpayer must also file within ninety days an amended
return with the Wisconsin Department of Revenue if the information on
the amended return affects the Wisconsin net tax payable, a credit or loss
carryover. A notice of assessment or refund may be issued by the
Wisconsin Department of Revenue within ninety days after receipt of the
report of changes or corrections to taxpayer’s federal return. If the
taxpayer fails to file the required report, the Department may make an
assessment against the taxpayer within four years after discovery of the
changes or corrections. See Wis. Stat. 8§ 71.76 and 71.77.

A person wishing to appeal an income tax assessment or the denial of a
refund claim generally must petition the Wisconsin Department of
Revenue for a redetermination of the matter within sixty days of receipt of
the notice of assessment or denial of the claim. The petition must be in
writing and state the specific reasons for objecting to the original
determination. A further appeal is provided to the Wisconsin Tax Appeals
Commission if the taxpayer feels aggrieved by the Wisconsin Department
of Revenue’s redetermination. The taxpayer may appeal an adverse
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decision of the Wisconsin Tax Appeals Commission to the Circuit Court.
See Wis. Stat. 8§ 71.88, 71.89, 71.90 and 227.40.

B. Partnership and Limited Liability Partnership Income Taxation.

1.

Income Computation. Although Wisconsin does not impose a
partnership-level income tax, all partnerships doing business in Wisconsin
are required to file Wisconsin partnership returns (Form 3). Moreover,
Wisconsin does impose a tax on each partner’s distributive share of
partnership income as described below.

Non-resident individual partners are subject to Wisconsin income tax,
regardless of whether or not they themselves conduct business in
Wisconsin, on their proportionate share of the partnership’s Wisconsin
sourced income (i.e., all items of income, loss or deduction attributable to
business in, services performed in or rental of property in Wisconsin).
Resident individual partners and part-year resident individual partners
during the period of their Wisconsin residency, are subject to Wisconsin
income tax on their proportionate share of the partnership’s income
whether or not Wisconsin sourced (with allowance for certain credits for
certain taxes paid to other States as described in Section 11.A.8 above).

Corporations that are partners and that conduct business solely within
Wisconsin are subject to Wisconsin income or franchise tax on their
allocable share of the partnership’s income, regardless of whether or not
such income is Wisconsin sourced. Corporations that conduct business
in and outside of Wisconsin are subject to Wisconsin income or franchise
tax on their Wisconsin apportioned income calculated by including their
proportionate share of the partnership’s apportionment data in their own
apportionment formula. Note that Corporations that do not directly
conduct business in Wisconsin but who own an interest (including an
interest as a limited partner) in a partnership that does conduct business
in Wisconsin, are deemed to be engaged in business in Wisconsin. See
Wis. Stat. § 71.22(1r).

Limited Liability Partnerships (“LLPs”) and their partners are taxed for
income tax purposes in the same manner as partnerships and their
partners.

Wisconsin income tax credits available to individuals, as described in
section II.A.8, above, may or may not be available to partners or
partnerships. See sections Il.A.4, above, and I1.E.3, below, for rules
regarding the allocation and apportionment of partnership income and
loss.

See generally Wis. Stat. 88§ 71.19 through 71.21.
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Tax on Disposition of Partnership Interest. Because partnership interests
are classified as intangible personal property in Wisconsin, the gain or
loss from the sale of partnership interests by individuals follows the
individual's State of residence. See Wis. Stat. § 71.04(1)(a).

Gain or loss from the sale of partnership interests by corporations may be
subject to Wisconsin income or franchise tax based on the Wisconsin
apportionment formula. This is true even for corporations that do not
directly conduct business in Wisconsin but who sell an interest in a
partnership that does conduct business in Wisconsin because such
corporations, until the date of sale, are deemed to be engaged in
business in Wisconsin.

Combined Returns For Nonresident Partners. Partnerships that do
business in Wisconsin may file a combined individual and fiduciary
income tax return on behalf of their non-resident partners (on Form
1CNP) under the same circumstances under which S-Corporations may
file such combined returns, with the additional restriction that non-resident
partners who are corporations or partnerships may not participate in such
combined return. See Section 11.C.4 below.

Nonresident Withholding. Effective for taxable years beginning on or after
January 1, 2005, withholding is required with respect to the “distributable
income” of nonresident members of pass-through entities (including
partnerships, LLCs treated as partnerships, S corporations, and an estate
or trust that is treated as a pass-through entity for federal income tax
purposes).

C. S-Corporation Income/Franchise Taxation.

1.

Status and Opting Out. A corporation that has filed a valid subchapter S
election for federal income tax purposes automatically is treated as an S
corporation (technically referred to as a “tax option corporation”) for
Wisconsin income and franchise tax purposes and no separate Wisconsin
election has to be made. Subject to special rules (discussed in the
following paragraph) that apply to S corporations that have one or more
“qualified subchapter S subsidiaries” (“QSSSs”), a corporation that is an S
corporation for federal income tax purposes may “opt out” of S
corporation status for Wisconsin purposes; with respect to the mechanics
and timing of such “opt out” election, see Wis. Stat. 8 71.365(4). A
corporation that has opted out of S status in Wisconsin generally may not
then become a Wisconsin S corporation for five taxable years. For further
information concerning the Wisconsin S corporation “opt out” election,
see 91 Wisconsin Tax Bulletin 18 (April 1995).
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Qualified Subchapter S Subsidiaries. For taxable years beginning after
January 1, 1997, a corporation that is treated as a QSSS for federal
income tax purposes is treated as a QSSS for Wisconsin purposes. The
QSSS is disregarded as a separate corporation for Wisconsin purposes,
and its assets, liabilities, and items of income, deduction and credit will be
treated as those of the parent S corporation. The Department of
Revenue takes the position that if Wisconsin has jurisdiction to impose
franchise or income taxes on the QSSS, Wisconsin will have jurisdiction
to impose these taxes with respect to the income of the parent S
corporation.

For Wisconsin sales and use tax purposes, however, a QSSS generally is
treated as a separate legal entity, with the major exception being that a
QSSS and its owner must file a combined sales/use tax return. For
examples dealing with the different treatment of QSSSs for Wisconsin
income and sales/use tax purposes, see Wisconsin Department of
Revenue Private Letter Rulings W 9819005 (income tax) and W 9812004
(sales/use tax), reprinted in 110 Wisconsin Tax Bulletin (July 1998). And
see Private Letter Ruling W 0420001 (February 20, 2004), 139 Wisconsin
Tax Bulletin pp. 24-27 (July 2004).

The Department of Revenue says that if a corporation is an S corporation
for federal income tax purposes and it has one or more QSSSs, it may
not opt out of Wisconsin S corporation status. Moreover, the Department
says a Wisconsin “opt-out” election is automatically revoked for a taxable
year in which a federal S corporation acquires a QSSS.

Income Computation; Possible Corporate-Level Taxes. The income or
loss of a Wisconsin S corporation generally flows through to the
shareholders of the corporation in a manner similar to that under the
Internal Revenue Code. For taxable years beginning on or after January
1, 2005, the starting point in computing the income of a Wisconsin S
corporation is federal net income as determined by the Code as in effect
as of December 31, 2004, from which numerous Wisconsin adjustments
(additions and/or subtractions) are required. An S corporation that does
business in Wisconsin and at least one other state computes its
Wisconsin taxable flow-through income using the apportionment and
allocation rules applicable to corporations generally. See section Il.E.3.,
below. A limited number of credits are available to S corporations and
their shareholders. One such credit is for net income taxes that are paid
by S corporation shareholders (and S corporations) to other states with
respect to the same income that is taxed by Wisconsin. For the
Department’s views on such credits, see 85 Wisconsin Tax Bulletin 21
(January 1994).
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Although a Wisconsin S corporation generally is not subject to corporate
level income/franchise taxation (because its income generally “flows
through” to its shareholders), a Wisconsin S corporation can be subject to
corporate level taxes, including the following:

o A*“franchise” tax “measured” by its income (if any) from federal
and state obligations. See 96 Wisconsin Tax Bulletin 24 (April
1996).

e A tax on the amount of its income that is not included in the
Wisconsin adjusted gross income of its shareholders.

A “built-in gains” tax similar to the federal “built in gains” tax.

e The “recycling surcharge.” See Section Il.H., below.

A nonresident shareholder withholding “tax.” See Section II.C.5.,
below.

Combined Returns For Nonresident Shareholders. An S corporation that
does business in Wisconsin and that has two or more nonresident
shareholders who derive no taxable income or deductible loss from
Wisconsin other than their pro rata shares of the Wisconsin S corporation
income or loss may file a combined individual and fiduciary income tax
return on behalf of those shareholders (on Form 1CNS). A nonresident
shareholder may not participate in a combined return, however, if (i) the
shareholder is an estate or trust that has distributable income in the
current year; (ii) the shareholder files his or her individual income tax
return on a fiscal year basis; (iii) the shareholder is a Wisconsin resident
during any part of the year; or (iv) the shareholder derives taxable income
from Wisconsin during the year other than his or her pro rata share of S
corporation income or loss.

See generally Wis. Stat. 8§ 71.32 through 71.365.

Nonresident Withholding. Effective for taxable years beginning on or after
January 1, 2005, withholding is required with respect to the “distributable
income” of nonresident members of pass-through entities (including
nonresident shareholders of S corporations).

Limited Liability Company Income Taxation. For taxable years beginning on or

after January 1, 1997, Wisconsin has followed the federal check-the-box
regulations for entity classification. Accordingly, for such periods, an LLC'’s
status pursuant to the federal regulations will be its status for Wisconsin income
and franchise tax purposes. For example, an LLC with two or more members
that is not taxed as a corporation for federal income tax purposes will, by default,
be taxed as a partnership in the same manner as described in Section 11.B
above. Moreover, a single-owner LLC that does not elect to be taxed as a
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corporation for federal income tax purposes will, by default, be disregarded as a
separate entity for Wisconsin income tax purposes.

For Wisconsin sales and use tax purposes, however, a single-owner entity
generally is treated as a separate legal entity, with the major exception being that
a single-owner entity and its owner must file a combined sales/use tax return.

For examples dealing with the differing treatment of single-owner entities for
Wisconsin income and sales/use tax purposes, see Wisconsin Department of
Revenue Private Letter Rulings W 9819005 (income tax) and W 9812004
(sales/use tax), reprinted in 110 Wisconsin Tax Bulletin (July 1998). And see
Private Letter Ruling W 0420001 (February 20, 2004), 139 Wisconsin Tax
Bulletin pp. 24-27 (July 2004).

Wisconsin income tax credits available to individuals, as described in Section
11.LA.8, above, may or may not be available to LLCs or their members.

See Sections Il.A.6, above, and I1.E.3, below, for rules regarding the allocation
and apportionment of LLC income and loss.

See generally Wis. Stat. 88 71.19 through 71.21 and Wisconsin Department of
Revenue Publication No. 119, “Limited Liability Companies (LLC’s),” at
http://www.dor.state.wi.us.

General Corporate Franchise/Income Taxation. Wisconsin imposes a franchise
tax on Wisconsin net income of foreign or domestic corporations for the privilege
of doing business in Wisconsin. Corporations not subject to the franchise tax
that either (a) own property in the State or (b) engage exclusively in interstate or
foreign commerce in the State, are subject to Wisconsin’s income tax, which is
also measured by the taxpayer’s Wisconsin net income. The substantive and
procedural provisions of the Wisconsin franchise tax and income tax are almost
identical; as such, the taxes will hereinafter be collectively referred to as the
“income tax.” For further information concerning the differences between the
Wisconsin income tax and the Wisconsin franchise tax, see American Family
Mutual Insurance Company v. Department of Revenue, 222 Wis. 2d 650, 586
N.W.2d 872 (1998); Savings League of Wisconsin Ltd. v. Department of
Revenue, 141 Wis. 2d 918, 416 N.W.2d 650 (Ct. App. 1987).

With respect to certain statutory provisions involving the income and franchise
taxation of insurance companies, see Wis. Stat. § 71.42 et seq.

1. Taxable Income. The corporate income tax is imposed on “Wisconsin net
income,” as defined. For taxable years beginning after December 31,
2004, “Wisconsin net income” is gross income, based on the Internal
Revenue Code as in effect as of December 31,2004, with many important
exceptions. All of the income of a corporation doing business wholly in
Wisconsin is included in its Wisconsin net income; the income of a
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corporation engaged in business in Wisconsin and at least one other
state is subject to rules of allocation and apportionment, discussed in
subsection 3, below.

For purposes of computing “Wisconsin net income,” certain additions are
made to federal gross income, as computed under the Internal Revenue
Code, including the following:

Interest income from state and municipal obligations;
Interest on ESOP loans for acquiring employer securities;
State franchise/income taxes;

Former federal windfall profits tax;

Federal deduction for utility dividends;

Expenses related to “wholly exempt income”;

Percentage depletion;

Foreign trade income of FSCs;

Gain on involuntary conversions;

Excess of federal over Wisconsin depreciation or amortization;
Wisconsin tax credits;

Difference between federal and Wisconsin basis of disposed
assets;

Federal environmental tax;

o Trade or business expenses not properly reported;

Losses on transactions between related taxpayers.

For purposes of computing “Wisconsin net income,” certain subtractions
are made to federal gross income, as computed under the Internal
Revenue Code, including the following:

e Gross-up dividends for corporations electing foreign tax credit;

e Cost depletion;

e Foreign taxes and certain license fees and mining taxes;

¢ Dividends received from certain corporations in which the
recipient corporation owns a specified level of stock for its (the
recipient’s) “entire taxable year”;

o Amortized bond premiums;

¢ Viatical settlements;

e Carryovers of Wisconsin losses and credits;

e Contributions to nuclear decommissioning reserve funds;

e Income from controlled foreign corporations;

¢ Dividends received from DISCs;

e Recapture of Wisconsin development zone investment credit;

e Difference between federal basis and Wisconsin basis;

o Federal defense contract renegotiations;
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o Capital loss carryback.
See generally Wis. Stat. § 71.26(2) & (3).

Wisconsin business losses may be carried forward for up to 15 taxable
years but may not be carried back. See Wis. Stat. 8 71.26(4). The
Department of Revenue takes the position that, under certain
circumstances, either it or a taxpayer are entitled to adjust the amount of
a Wisconsin loss in a "closed" year for purposes of determining the
correct amount of loss carryforward into an "open" year. See Amber, Inc.
v. Wisconsin Department of Taxation, 2 WBTA 571 (1946); Libby, McNeil
and Libby, Inc. v. Wisconsin Department of Taxation, 2 WBTA 604
(1946); Lake Wisconsin Country Club, Inc. v. Wisconsin Department of
Revenue, Docket/Court: 1-5675, WTAC (1981); and 139 Wisconsin Tax
Bulletin, pp. 21-23 (July 2004).

Exemptions From Tax. The following entities are exempt from Wisconsin
income taxation:

e Certain non-profit entities;

Certain credit unions;

Political units of the United States, the State of Wisconsin, or
certain instrumentalities, agencies or subdivisions thereof;
University of Wisconsin Hospital and Clinic Authority;

Fox River Navigational Systems Authority;

Local exposition districts;

Local professional baseball park districts;

Certain agricultural cooperatives;

Corporations processing and marketing farm products for the
above-described agricultural cooperatives;

Certain banks in the hands of the Division of Banking for
liquidation;

Certain corporations of the Menominee Indian tribe;

Certain Real Estate Mortgage Investment Conduits;

Bradley Center Sports and Entertainment Corporation;
Certain electric cooperatives.

See generally Wis. Stat. § 71.26(1).

Allocation and Apportionment of Certain Income. The income of
corporations engaged in business both within and without the State is
either allocated or apportioned to determine the amount subject to
Wisconsin income tax.
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Wisconsin identifies certain items of income and loss as either allocable
or apportionable. Allocable income or loss generally follows the situs of
the property producing the income or loss. Apportionable income is
apportioned to Wisconsin by use of an apportionment fraction consisting
of a sales factor (double weighted), a property factor, and a payroll factor.
Special industries apply a two-factor apportionment formula. Beginning in
2006, the three-factor formula will be phased out, with a single factor
(sales) being phased in. Effective January 1, 2005, the “sales” factor has
been significantly revised for software companies and service providers.

Under the generally applicable allocation and apportionment statutes,
“nonapportionable” (i.e., allocable) and “apportionable” income have the
meanings set forth immediately below.

Nonapportionable (allocable) income means income, gain or loss from the
following:

e Sale of nonbusiness real property or nonbusiness tangible
personal property;

¢ Rental of nonbusiness real property or nonbusiness tangible
personal property;

¢ Royalties from nonbusiness real property or nonbusiness tangible
personal property;

e Income, gain, or loss from intangible personal property that is
earned by a personal holding company (as defined); this income,
gain, or loss is allocated to the residence of the taxpayer (i.e., its
state of incorporation).

Apportionable income includes income, gain or loss from the following:

Sale of inventory;

Farms, mines, and quarries;

Sale of scrap and by-products;

Commissions;

Sale of real property or tangible personal property used to
produce business income;

Royalties from intangible assets;

Redemption of securities;

Interest on trade accounts and trade notes receivable;

Interest and dividends if the payor is unitary with the taxpayer or,
if not unitary, if the investment activities producing this income
are an integral part of a unitary business and the payor and
taxpayer are neither affiliates nor related as parent and
subsidiary;

101



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

e Sale of intangible assets of the company in which the investment
was made were unitary with the taxpayer or, if not unitary, if the
investment activities producing this income are an integral part of
a unitary business and the payor and taxpayer are neither
affiliates nor related as parent and subsidiary;

¢ Management fees;

e Franchise fees;

o Treble damages;

e A partner’s share of income or loss from a partnership;

e Foreign exchange gain or loss;

e Sales of receivables;

¢ Rentals of, or royalties from, real property or tangible personal
property if such property is “used in the business”;

e Sale or exchange of petroleum at the wellhead;

e Personal services performed by the taxpayer's employees;

o Patents, copyrights, trademarks, trade names, plans,
specifications, blueprints, processes, techniques, formulas,
designs, layouts, patterns, drawings, manuals, and technical
know-how;

Redemption of the taxpayer’s bonds;

¢ Interest on state and federal tax refunds on business income or
business property;

e Pari-mutuel wager winnings and purses.

See generally Wis. Stat. 8 71.25(5) & (6).

Some important Wisconsin court opinions dealing with apportionment and
the apportionability of income include the following:

Agricultural Building Company, Inc. v. Wisconsin Department of Revenue,
CCH Wisconsin Tax Reporter 1 203-193 (October 9, 1990)(notice of
Nonacquiescence filed by Department on October 29, 1990)(certain
income realized by a corporation upon the reduction of a debt did not
arise “in the regular course of the taxpayer’s trade or business” within the
meaning of a tax rule then in effect and therefore was nonapportionable).

Citizen Publishing Company v. Wisconsin Department of Revenue, CCH
Wisconsin Tax Reporter § 400-062 (Wisconsin Court of Appeals, May 26,
1994)(unpublished opinion) (dealing with the question of whether certain
rental income from property located outside Wisconsin constituted
“apportionable” income for a Wisconsin-based printer/manufacturer;
taxpayer prevailed).
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Port Affiliates, Inc. v. Wisconsin Department of Revenue, 190 Wis. 2d
272,526 N.W.2d 806 (Ct. App. 1994) (income derived by taxpayer from
portfolio of investment securities held to be apportionable).

No Consolidated Returns. Wisconsin does not require or permit the filing
of consolidated returns; accordingly, all corporations (whether or not
affiliated) must file separate returns. A Wisconsin statute (Wis. Stat. §
71.30(2)), which is very similar to IRC § 482, authorizes the Department
to “distribute, apportion or allocate gross income, deductions, credits or
allowances” between or among commonly controlled entities. The
Department is aggressive in asserting the application of this statute; see,
for example, Ladish Co., Inc. v. Wisconsin Department of Revenue, CCH
Wisconsin Tax Reporter § 203-326 (May 1, 1992) (involving imputation of
interest on intercompany receivable balances). As has been widely
publicized, the Department of Revenue has been aggressive in attacking
trademark protection companies and the Nevada investment subsidiaries
of Wisconsin banks and other corporations. Although there are no
reported cases to date dealing with these latter two subjects, litigation is
expected.

Nexus For Wisconsin Income Tax Purposes. Subject to the limitations of
Public Law 86-272 and certain other limited exceptions, the Department
of Revenue takes the position that a corporation is subject to Wisconsin
income tax if it engages in one or more of the following activities in the
State:

e Maintenance of any business location in Wisconsin, including any
kind of office;

Ownership of real estate in Wisconsin;

e Ownership of a stock of goods in a public warehouse or on
consignment in Wisconsin;

o Ownership of a stock of goods in the hands of a distributor or
other non-employee representative in Wisconsin, if used to fill
orders for the owner’s account;

e Usual or frequent activity in Wisconsin by employees or
representatives soliciting orders with authority to accept them;

e Usual or frequent activity by employees or representatives
engaged in a purchasing activity or in the performance of
services (including construction, installation, assembly, and
repair of equipment);

e Operation of mobile stores in Wisconsin (such as trucks with
driver-salespersons), regardless of frequency;

e Miscellaneous other activities by employees or representatives in
Wisconsin such as credit investigations, collection of delinquent
accounts, conducting training classes or seminars for customer
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personnel in the operation, repair and maintenance of the
taxpayer’s products;

e Leasing of tangible personal property and licensing of intangible
rights for use in Wisconsin;

e The sale of real estate, services and intangibles in Wisconsin;

e The performance of construction contracts and personal service
contracts in Wisconsin.

See generally Wis. Admin. Code Sec. Tax 2.82. As a matter of
administrative practice, the Department of Revenue sometimes applies a
“30-day” rule, which means that activities not protected by P.L. 86-272
are considered de minimis if they occur on 30 days or less during the
year.

The Wisconsin statutes provide that “doing business” includes (a) issuing
credit, debit, or travel and entertainment cards to customers in this state;
as well as (b) owning, directly or indirectly, a general or limited
partnership interest in a partnership (or a limited liability company treated
as a partnership) that does business in Wisconsin, regardless of the
percentage of ownership. See Wis. Stat. § 71.22(1r).

Pursuant to a special statutory provision, out-of-state corporations can
engage in certain limited types of storage and printing-related activities in
the state without creating income tax nexus. See Wis. Stat. § 71.23(3).

Despite the provisions in Rule Sec. Tax 2.82, there is some authority for
the proposition that the presence of tangible personal property in
Wisconsin under certain limited circumstances does not create income
tax nexus. See, e.g., Department of Taxation v. Blatz Brewing Company,
12 Wis. 2d 615, 108 N.W.2d 319 (1961) (mere presence of returnable
containers and other items outside Wisconsin did not mean that the
taxpayer was “doing business” outside Wisconsin).

For further information concerning the Department’s view that the
presence of intangibles in the state creates nexus (without the protection
of Public Law 86-272), see 94 Wisconsin Tax Bulletin (October 1995).

Rates of Tax. Unlike tax rates for individuals, which are graduated on all
taxable income, corporate income tax is imposed on all Wisconsin net
income at the same rate of 7.9%. Wisconsin provides separate rates for
urban transit companies.

See generally Wis. Stat. § 71.27.
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Credits. Wisconsin provides the following credits against corporate
income taxes, some of which are refundable and some of which are not:

o Farmland preservation credit;
Farmland tax relief credit;

e Manufacturing sales tax credit (no credit for taxable years
beginning after 2005 and limitations on use of any unused
credits for taxable years beginning before January 1, 2006);
Research expense credit;

Developmental zones research credit;

Developmental zones additional research credit;

Research facilities credit;

Housing and Economic Development Authority credit;
Development zones jobs credit;

Development zones sales tax credit;

Development zones investment credit;

Development zones location credit;

Development zones day care credit;

Development zones environmental remediation credit;

Supplement to the federal historic rehabilitation tax credit;

Total of other credits and estimated tax payments;

Early stage seed investment credit (for taxable years beginning
after December 31, 2004);

e Dairy investment credit (for taxable years beginning on or after

January 1, 2004, and before January 1, 2010).

See generally Wis. Stat. § 71.28.

Sale of Stock-IRC § 338(h)(10) Elections. A common corporate
transaction involves the sale of stock in connection with which an IRC

8 338(h)(10) election is made. Under Wisconsin law, a 8 338(h)(10)
federal election automatically applies for Wisconsin purposes (without the
need for a separate Wisconsin election), although a taxpayer may “opt
out” of IRC 8§ 338(h)(10) treatment for Wisconsin purposes (with the
overall result that the transaction achieves § 338(h)(10) treatment for
federal purposes but is treated as a stock sale for Wisconsin income tax
purposes). Conversely, if an IRC § 338(h)(10) election is not made for
federal purposes, a taxpayer can nevertheless make such an election for
Wisconsin purposes (provided of course that all the applicable
requirements for making such election are otherwise satisfied). See 71
Wisconsin Tax Bulletin 15 (April 1991) (providing the above and setting
forth the Department’s views on other Wisconsin tax aspects of

§ 338(h)(10) elections).
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9. Administration, Compliance and Audits. Corporate returns are due on or
before March 15 following the close of the calendar year or, if the
taxpayer is on a fiscal year, on or before the 15th day of the third month
following the close of the taxpayer's fiscal year. Although Wisconsin is a
separate company reporting state, if a corporation’s tax year is split
during the year for federal income tax purposes (for example, on account
of leaving or becoming a member of a federally consolidated group), the
corporation’s tax year will also be split for Wisconsin net income tax
purposes. See 62 Wisconsin Tax Bulletin p. 22 (August 1989). Every
corporation subject to the Wisconsin income tax must periodically remit
taxes on an estimated basis; such estimated payments must be remitted
by no later than the 15th day of the third, sixth, ninth and twelfth months
of the tax year. General underpayment interest (at 1% simple interest per
month) generally applies to underpaid estimated taxes, from the date of
the underpayment until the due date of the tax return in question. In
addition, the Department is authorized by statute to then impose
"delinquency" interest (at 1.5% simple interest per month) on the amount
of such underpayment interest from the due date of the tax return until the
amount in question is paid. See General Casualty Company of
Wisconsin and Regent Insurance Company v. Wisconsin Department of
Revenue, 2002 WI App 248, 653 N.W.2d 513 (Ct. App. 2002).

To obtain a refund of overpaid taxes, a taxpayer must file a written refund
claim on the prescribed form with the Department of Revenue setting
forth the grounds upon which the claim is based. A claim for refund
generally must be filed within (i) four years of the unextended due date for
filing a return or (ii) four years after the Department has made an
assessment of tax following an office or field audit.

The Department of Revenue is authorized to conduct office and field
audits and assess additional income taxes (including interest and
penalties) or refund amounts due the taxpayer. Generally, the
Department must make additional assessments within four years of the
date the taxpayer’s Wisconsin income tax return was filed. In addition, a
Six year statute of limitations applies if a taxpayer files a return reporting
less than 75% of the net taxable income properly reportable. If a
taxpayer files with the intent to defeat or evade the tax, the statute of
limitations is extended.

A taxpayer wishing to appeal an income tax assessment or denial of a
refund claim generally must petition the Department of Revenue for a
redetermination of the matter within sixty days after receipt of the
assessment/denial of refund claim. The petition must be in writing and
should state the specific reasons for objecting to the original
determination. A further appeal is provided to the Wisconsin Tax Appeals
Commission if the taxpayer feels aggrieved by the Department of
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Revenue’s redetermination. The taxpayer may appeal an adverse
decision of the Wisconsin Tax Appeals Commission to the Circuit Court.
See Wis. Stat. 8§ 71.88, 71.89, 71.90 and 227.40.

Taxpayers generally are required to report federal adjustments to the
Department of Revenue, which then has certain amounts of time to make
related Wisconsin adjustments (whether resulting in assessment or
refund), even if the Wisconsin statute of limitations is otherwise closed for
such purposes. See Section II.A.9, above.

F. Local Taxes Based on Income. The Wisconsin General Municipality Law
prohibits the taxation of income by municipalities.

See generally Wis. Stat. § 66.0611.

G. Inheritance, Estate and Gift Taxes. Wisconsin repealed its inheritance tax,
effective for deaths occurring in 1992 and thereafter.

Until recently Wisconsin imposed a “pick-up” estate tax upon the transfer of all
property that is subject to the federal estate tax and that has a taxable situs in
Wisconsin. For deaths occurring on or before September 30, 2002, the tax
imposed was equal to the federal credit allowed for state death taxes against the
federal estate tax, as finally determined. The purpose of Wisconsin's estate tax
was “to obtain for Wisconsin the benefit of the . . . credit . . . to the full extent that
[Wisconsin] may be entitled, by imposing this tax.” Wisconsin estate tax
provisions are “to be liberally construed to effect this purpose.”

Effective October 1, 2002 Wisconsin suspended its “pick-up” estate tax and
instituted a new estate tax system. The new system applies to estates of
decedents dying on or after October 1, 2002 and before January 1, 2008.
Wisconsin's new estate tax is computed in the same manner as the state death
tax credit using the taxable estate as determined for federal estate tax purposes.
However, for Wisconsin estate tax purposes the applicable exclusion amount is
fixed at $675,000, while the applicable exclusion amount under federal law
increased to $2 million in 2006. As a result, for taxable estates exceeding
$675,000 Wisconsin estate tax will be due even if no federal estate tax is due
and no federal return is required.

The suspension of the “pick-up” estate tax ends and Wisconsin returns to its prior
estate tax system as of January 1, 2008. However, federal law eliminated the
credit for state death taxes and replaced it with a deduction for state death taxes
paid starting in 2005. Since there will be no state death tax credit to pick up,
there will be no Wisconsin estate tax. Further legislative activity on this issue
may be anticipated. See generally Wis. Stat. § 72.005 through 72.35.

Wisconsin repealed its gift tax, effective in 1992.
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H. Recycling Surcharge. Wisconsin imposes a recycling surcharge on various

taxpayers, in amounts ranging from $25 to $9,800 per year, the proceeds of
which are used, in part, to fund grants to counties and municipalities for
implementing recycling programs and other state solid waste reduction
programs. The amount of the surcharge depends upon the type of taxpayer,
whether the taxpayer is engaged in farming, and/or the taxpayer’s gross receipts.

1.

Corporations and Insurance Companies. In the case of a corporation,
insurance company, or limited liability company (“LLC”) taxable as a
corporation, that (i) is required to file a Wisconsin franchise or income tax
return (e.g., Forms 4, 41, or 5); (ii) is engaged in business in Wisconsin;
and (iii) has at least $4 million in gross receipts from all activities, the
surcharge is equal to the greater of $25 or 3% of Wisconsin gross tax
liability, but not more than $9,800.

Tax-Option (S) Corporations. In the case of a tax-option (S) corporation
that (i) is required to file a Wisconsin franchise or income tax return (e.qg.,
Form 5S); (ii) is engaged in business in Wisconsin; and (iii) has at least
$4 million in gross receipts from all activities, the surcharge is equal to the
greater of $25 or 0.2% of Wisconsin net income as allocated or
apportioned to Wisconsin, but not more than $9,800.

Estates and Trusts. In the case of an estate or trust that (i) is required to
file a Wisconsin income tax return (e.g., Form 2); (ii) has trade or
business activities, including income as a statutory employee, in
Wisconsin; and (iii) has at least $4 million of gross receipts from trade or
business activities for federal income tax purposes, the surcharge is
equal to the greater of $25 or 0.2% of net business income as allocated
or apportioned to Wisconsin, but not more than $9,800.

Exempt Organizations.

e Taxable as Corporation. In the case of an exempt organization that
(i) is taxable as a corporation; (ii) is required to file a Wisconsin
franchise or income tax return (e.g., Form 4T); (iii) is engaged in
unrelated trade or business activities in Wisconsin; and (iv) has at
least $4 million in gross receipts from all unrelated trade or business
activities, the surcharge is equal to the greater of $25 or 3% of
Wisconsin gross tax liability, but not more than $9,800.

e Taxable as Trust. In the case of an exempt organization that (i) is
taxable as a trust; (ii) required to file a Wisconsin franchise or income
tax return (e.g., Form 4T); (iii) is engaged in unrelated trade or
business activities in Wisconsin; and (iv) has at least $4 million in
gross receipts from all unrelated trade or business activities for
federal income tax purposes, the surcharge is equal to the greater of
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$25 or 0.2% of net business income as allocated or apportioned to
Wisconsin, but not more than $9,800.

5. Partnerships. In the case of a partnership or limited liability company
(“LLC") taxable as a partnership that (i) is required to file a Wisconsin
partnership return (e.g., Form 3); (ii) derives income from business
transacted, property located, or services performed in Wisconsin; and
(iii) has at least $4 million in gross receipts for federal income tax
purposes, the surcharge is equal to the greater of $25 or 0.2% of the net
business income as allocated or apportioned to Wisconsin, but not more
than $9,800.

6. Individuals. In the case of an individual who (i) is required to file a
Wisconsin income tax return (e.g., Form 1 or 1INPR); (ii) has trade or
business activities, including income as a statutory employee, in
Wisconsin; and (iii) has at least $4 million of gross receipts from trade or
business activities for federal income tax purposes, the surcharge is
equal to the greater of $25 or 0.2% of net business income as allocated
or apportioned to Wisconsin, but not more than $9,800.

7. Partnerships, Individuals, Estates, Trusts, and Exempt Organizations
Taxable as Trusts (If Engaged in Farming). If any of the foregoing types
of taxpayers are engaged in farming, the taxpayers are subject to the
surcharge if the taxpayers are required to file a Wisconsin tax return and
have more than $4 million of gross receipts for federal income tax
purposes (from both farm and nonfarm activities combined). The rate of
the surcharge is equal to the greater of $25 or 0.2% of net business
income as allocated or apportioned to Wisconsin, excluding net profit or
loss from farming, but not more than $9,800. However, for partnerships,
individuals, estates and trusts engaged only in farming (and having more
than $4 million of gross receipts from farming), the surcharge is a flat $25.

In the case of tax-option (S) corporations and partnerships, the surcharge is
imposed on the corporation or the partnership, rather than on its shareholders or
partners (as applicable), except that if the corporation or the partnership is
delinquent, the shareholders or partners (as applicable) are jointly and severally
liable for it.

The surcharge generally is administered in the same manner as the Wisconsin
income and franchise tax, with payment being due on the due date, without
regard to extensions, of the taxpayer’s franchise or income taxes.

For more information, visit the Department of Revenue’s FAQs at
http://www.dor.state.wi.us/fags/index.html and/or “Wisconsin’s Recycling
Surcharge” (Publ’'n 400) at http://www.dor.state.wi.us/pubs/pb400.pdf.

109



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

See generally Wis. Stat. 8§ 77.92 through 77.97.

l. Sales and Use Taxation.

1.

General. Wisconsin imposes a sales tax on retail sales and leases of
tangible personal property occurring in Wisconsin, with certain statutory
exemptions. Wisconsin also imposes a sales tax on certain retail
services; such services are specifically listed in the statutes, and any
service not on the list is not subject to tax. The sales tax is a privilege tax
imposed on sellers, although the seller may (but need not) collect the tax
from its customers.

As with most other states, Wisconsin also imposes a use tax on buyers of
otherwise taxable products and services. The use tax is generally
imposed only if the seller thereof is not subject to sales tax, such as an
out-of-state seller, or where a seller is liable for the tax but has failed to
pay the tax. If an out-of-state seller has sufficient “nexus” with Wisconsin,
it may be required to collect the Wisconsin use tax from its buyer, and
remit the tax to the State.

The Wisconsin sales and use tax rate is currently 5%, but some
Wisconsin counties are authorized to impose additional taxes, which are
“piggybacked” for collection purposes on the state tax; in those counties
that have imposed the additional taxes, the effective sales and use tax
rate can be 5.1%, 5.5%, or 5.6%, depending upon the county.

Proposed legislation relating to the Streamlined Sales and Use Tax
Agreement was introduced in the Wisconsin Legislature in 2003-2004,
and then again in 2005, but each time failed to pass.

Sales Tax on Sales or Leases of Tangible Personal Property. The
Wisconsin sales tax applies to all “sales” and “leases” in Wisconsin of
“tangible personal property” at “retail” by Wisconsin “retailers,” with
numerous exemptions. As to the meaning of “sale,” one requirement for
a transaction to constitute a “sale” is that the transferor must receive
some type of consideration for the property. Wisconsin courts appear to
find that a sale has occurred in many circumstances even when the
consideration is not readily apparent, such as with respect to various
promotional-type merchandise.

Wisconsin also taxes leases of tangible personal property, with the same
exemptions as apply to sales; if a lease is taxable, each lease payment is
treated as a separate sale for tax purposes, and the tax is computed by
reference to that payment.
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Significant complexities arise when a service provider transfers property
in conjunction with services. Where that occurs, the property transfer by
the service provider is generally not treated as a sale or lease if the
property is “incidental” to the service, with the result that the service
provider is treated as the retail buyer of the property and is subject to
sales or use taxes on its purchases. In that event, the service provider is
not required to pay a tax in connection with the transfer of the property to
its customer. This rule of “incidentality,” however, does not apply to a few
types of services, including (among others) repair services on tangible
personal property; in those situations, the transfer of tangible personal
property which meets the general requirements for classification as a
“sale” or “lease” will be treated as a “sale” or “lease” for Wisconsin sales
and use tax purposes.

As already noted, Wisconsin only taxes “retail” sales. “Retail” for this
purpose is generally limited to sales in which the buyer does not itself sell
or lease the property to another as tangible personal property. If a buyer
does intend to sell or lease the property to another, it should give the
seller a “resale certificate.” Even if a “resale certificate” is not obtained, a
seller can avoid classification as a “retailer” if it can prove that the buyer
did in fact sell or lease the property to another, and did not use the
property itself. For sales made prior to January 1, 2006, one other
requirement for classification as a “retailer” was that the seller must have
entered into the transaction with a “mercantile” intent, which was
generally defined as the intent to make a profit; under this principle, for
example, a law firm was held not to be a “retailer” with respect to copies
of documents charged at cost to its clients, because the law firm did not
seek to make a profit from the activity.

The Wisconsin sales and use tax applies only to sales of tangible
personal property. It is, however, sometimes difficult to distinguish
tangible personal property from intangible property or services. The
Wisconsin courts have generally held that, if the “essence of the
transaction” to the buyer is the receipt of something other than tangible
personal property, the transaction is not taxable. This has led some
courts to conclude that sales of computer software (whether canned or
custom) are not taxable and, although those holdings have been
legislatively reversed in the context of non-custom computer software, the
“essence of the transaction” test still applies to other types of
transactions. In addition, the scope of the term “custom” software
remains somewhat elusive and litigation on the issue currently is pending.
It is also sometimes necessary to distinguish tangible personal property
from real property, and the Wisconsin courts have adopted a test for this
purpose which looks at whether the property is physically annexed to the
real estate, whether it is applied or adapted to the use to which the real
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estate is put, and whether the person making the annexation intended it
to be permanent.

The last requirement for a sale of tangible personal property to be taxable
is that the sale takes place “in Wisconsin.” This requirement is generally
met only if the seller or the seller's agent transfers possession of the
property to the buyer or its agent in Wisconsin and, for these purposes, a
common carrier or the U.S. postal service is deemed the agent of the
seller, regardless of any FOB point and regardless of the method by
which freight or postage is paid.

3. Sales Taxes on Certain Listed Services. The Wisconsin sales and use

tax on services is a selective tax, meaning that it applies only to certain
specifically listed services, including the following:

Furnishing rooms or lodging to transients by hotel keepers;

Admissions to amusement, athletic, entertainment or recreational
events or places and access to amusement, entertainment,
athletic or recreational devices or facilities;

Telecommunications services;

Telecommunications message services;

Laundry, dry cleaning, pressing and dyeing services (with certain
exceptions);

Certain photographic services;

Parking for motor vehicles, aircraft and boats;

The repair, service, alteration, fitting, cleaning, painting, coating,
towing, inspection and maintenance of all items of tangible
personal property (except for installing or applying tangible
personal property which will constitute an addition or capital
improvement to real estate and except for such services as are
performed in connection with tangible personal property which
would have itself been exempt, although there are certain
exceptions to this latter exception);

Producing, fabricating or printing tangible personal property for
consumers who furnish the materials used in such process
(unless the property is to be subsequently transported outside
the state by the consumer for advertising purposes);

Cabile television services, including installation charges;
Landscaping and lawn maintenance services.

4. Use Tax. The Wisconsin use tax is imposed on buyers for the storage,
use or consumption of tangible personal property or taxable services in
Wisconsin. The use tax (with a very few exceptions) is subject to the
same requirements for taxability and exemption that apply to the sales
tax. The Wisconsin use tax is intended as a complement to the sales tax,
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meaning, if a sales tax has been paid on a transaction, the buyer is
generally not required to pay a use tax. Therefore, the use tax generally
applies only where a sales tax is not due on an otherwise taxable
transaction or, if a sales tax is due, where it has not been paid. For these
reasons, the use tax applies most commonly where an out-of-state
retailer sells to a Wisconsin customer. However, the use tax can also
apply to a Wisconsin seller, where the seller has merely neglected to pay
an applicable tax. In all these circumstances, a buyer can be relieved
from a use tax responsibility if it obtains a “receipt” from its seller that the
tax has been paid to the seller.

Statutory Exemptions from Sales and Use Taxation. All retail sales and
uses of tangible personal property or taxable services in Wisconsin
generally are subject to sales or use tax, except those that are specifically
exempt therefrom, including, but not limited to, the following sales and
uses (“sales” for purposes of this section):

e Sales of machinery and equipment used exclusively and directly
in manufacturing tangible personal property;

e Sales of ingredients and other materials that become part of a
manufactured product or that will be used in the manufacturing
process;

e Sales of certain advertising, marketing and printing services and
products;

e Sales of certain machines, containers, medicine and other items
used in farming;

e Sales of equipment used in the logging business;

Certain “occasional” sales - generally. These exempt sales

include isolated or sporadic sales of tangible personal property;

“Occasional” sales of motor vehicles, aircraft and boats;

“Occasional” sales of a business or business assets;

“Occasional” sales by non-profit entities;

Sales to certain governmental and non-profit entities;

Sales by elementary or secondary schools;

Sales of tickets or admissions to elementary or secondary school

activities;

e Sales of certain medicine, medical equipment, oxygen and
diabetes equipment, and other sales relating to the health care
field;

e Sales of certain food and beverages;

e Sales of certain mobile homes;

e Sales of certain watercraft, aircraft, motor vehicles and equipment
used by carriers, and like property;

e Sales of fire trucks and fire fighting equipment;
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e Sales of certain property relating to waste treatment and recycling
activities;
Certain sales of fuel, electricity and natural gas;

e Sales of packaging and shipping materials;

o Effective September 1, 2005, certain sales of otherwise taxable
services between sufficiently related corporations (as defined).

Of all of the exemptions, the exemption for sales of machinery and
equipment used in manufacturing, has been the subject of considerable
litigation. In general, the courts have interpreted this “manufacturing”
exemption quite liberally. For example, products have been found to be
exempt under this provision even where they are incorporated into real
estate, or have no moving parts, or do not physically touch the product
being manufactured, but are part of an “integrated system of
manufacturing.” Moreover, the manufacturing exemption applies even if
the manufactured product is not sold, but is used for in-house purposes;
on this basis, a boiler used to produce steam for in-house purposes has
been determined to be exempt. Similarly, the exemption for ingredients
becoming part of a manufactured product, or consumed in manufacturing,
has also been construed liberally by Wisconsin courts.

Special Rules Relating to Non-profit Organizations and Government
Agencies. Sales and use taxation of non-profit organizations and
governmental agencies arises in two contexts-namely, where the non-
profit organization or governmental agency is the buyer of otherwise
taxable goods or services (that is, sales to such entities) and where the
organization or agency is the seller of otherwise taxable goods or
services (that is, sales by such entities). As to sales to such entities,
Wisconsin law provides that sales to some types of non-profits are
exempt (most commonly, organizations with “charitable” activities that
qualify under § 501(c)(3) of the Internal Revenue Code). Sales to most
types of governmental bodies are also exempt. As to sales by such
entities, most sales by non-profits of all types are subject to tax, but there
are a few statutory exemptions. For sales made prior to January 1, 2006,
there also was an important exception created by the courts, applicable to
certain sales made by non-profit organizations without a profit making
intent. Sales by governmental bodies are also generally taxable,
although there are various exemptions.

Special Rules Relating to Real Property Construction Contractors. Unlike
the taxation of sales of personal property, charges for improvements to
real property generally are not subject to tax. Therefore, the taxation of a
contractor depends on whether the contractor is building or improving real
property or, instead, personal property. If the contractor is building or
improving real property, the contractor is considered a “user.” If the
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contractor is building or improving personal property, the contractor is
considered a “seller.” When a contractor is considered a “user,” it is
taxed as a consumer, subject to tax on its purchases of materials and
supplies but not on its sales to its customers. When a contractor is
considered a “seller,” it is taxed as a retailer, subject to sales tax on sales
to customers but not on its purchases of materials from suppliers.

Because a construction contractor generally is treated as the final
consumer of all supplies and materials purchased and used by it in a real
property construction activity, the fact that the owner of the property is a
tax-exempt entity usually does not result in any sales or use tax savings.
If, however, the tax-exempt entity buys the supplies and materials directly
from the suppliers, the entity will likely be able to utilize its exempt status
to buy those items without tax. The Wisconsin Department of Revenue
permits this type of “direct purchase” but has imposed various
requirements that must be satisfied as a precondition to exemption. See
115 Wisconsin Tax Bulletin 27 (October 1999).

Computation of Taxable Amounts. The Wisconsin sales tax applies to the
“gross receipts” from taxable transactions. In general, this includes the
entire selling price, even if all or some of that price is not to be paid until a
later time, meaning that (unless prior approval is obtained from the
Department of Revenue) credit sales are taxed in full as of the time of
sale, with special rules for bad debts and repossessions. Special rules
are also provided for discounts, refunds, patronage dividends, certificates,
stamps, coupons, and rebates. The amount considered as taxable can
be reduced by any sales taxes passed on to the buyer but, if the taxes
are not so passed on, the entire amount received by the seller is treated
as taxable. The amount treated as taxable also includes a variety of
ancillary charges, such as charges for handling and installation; it also
generally includes transportation charges. The taxable amount does not
include transportation charges paid by the buyer to a carrier independent
of the seller when the buyer arranges for the transportation.

Administration, Compliance and Audits. Every person making retail sales
or rentals of tangible personal property in Wisconsin or selling, performing
or furnishing taxable services at retail in Wisconsin, must obtain a Seller’s
Permit for each place of operation, unless that seller is exempt from
taxation.

Out-of-state retailers who are required to collect Wisconsin use tax on
sales of property or services for use in Wisconsin must register to collect
the tax. Out-of-state retailers who are not required to collect the tax, but
do so voluntarily, also must register.
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Pursuant to recent legislation, the Department of Revenue is required to
periodically certify the names of persons and their affiliates who make
taxable sales into Wisconsin, but either are not registered to collect tax or
are registered and do not collect and remit the tax. The Wisconsin
Department of Administration and certain others are then prohibited from
contracting with such sellers or their affiliates. “Affiliate” is broadly
defined as a person that controls, is controlled by, or is under common
control with another person. Control is set at direct or indirect ownership
of more than 10% of the interest in or voting securities of a business.
2003 Wisconsin Act 33, effective July 26, 2003.

A seller of tangible personal property or of a taxable service generally is
relieved from the burden of proving a transaction is exempt if the seller
receives, in good faith, an exemption certificate from the buyer indicating
that the property or taxable service is purchased for resale or is otherwise
exempt. In addition, a seller generally will not be held liable for tax on
taxable sales made to a buyer using a Direct Pay Permit, pursuant to
which the buyer is required to pay the tax directly to the Department of
Revenue.

Every Wisconsin seller required to hold a Seller’'s Permit, every out-of-
state seller required to hold a Use Tax Registration Certificate, and every
consumer liable for use tax is required to file the appropriate sales or use
tax return with the Department of Revenue. Taxes and returns generally
are due either monthly, quarterly or annually depending upon the amount
of tax due.

To obtain a refund of overpaid sales or use tax, a taxpayer must file a
written refund claim with the Department of Revenue setting forth the
grounds upon which the claim is based. A claim for refund generally must
be filed within four years of the due date of the taxpayer’'s Wisconsin
franchise or income tax return for the period to which the tax relates,
although different limitations may apply depending upon whether the
seller or buyer is filing the claim, and whether there has been an audit for
the period to which the claim relates (and other factors). In general, a
seller that obtains a refund of sales tax must return such refund (including
the interest thereon) to the buyer from whom the tax was collected.

The Department of Revenue is authorized to conduct office and field
audits to determine the proper amount of sales and use taxes due the
State or the amount of refund due the taxpayer. Such an audit generally
must be conducted within four years of the due date of the taxpayer's
Wisconsin franchise or income tax return for the period to which the tax
relates. However, if the taxpayer filed with the intent to defeat or evade
the tax or if the taxpayer has not filed a required sales and use tax return
by the end of the four-year period, the audit period is extended.
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A person wishing to appeal a sales or use tax assessment or denial of a
refund claim generally must petition the Department of Revenue for a
redetermination of the matter within 60 days after receipt of the
assessment or denial (as the case may be). The petition must be in
writing and should state the specific reasons for objecting to the original
determination. A further appeal is provided to the Wisconsin Tax Appeals
Commission if the taxpayer feels aggrieved by the Department of
Revenue’s redetermination. The taxpayer may appeal an adverse
decision of the Wisconsin Tax Appeals Commission to the Dane County
Circuit Court. See Wis. Stat. 88 71.88, 71.89, 71.90 and 227.40.

Other “Sales-type” Taxes. In addition to the taxes described above, some
counties and localities in Wisconsin also impose, or have the authority to
impose, other limited sales-type taxes, namely in “Local Exposition
Districts” and in “Premier Resort Areas,” and the State itself imposes a
rental vehicle fee and a limousine fee and a dry cleaner environmental
fee. See Michael Best & Friedrich LLP’s The Complete Guide to
Wisconsin Sales and Use Taxes, a 350-plus page publication with
detailed analysis and copies of relevant statutes and administrative
provisions. For more information concerning The Complete Guide, click
here.

J. Property Taxation. All property in Wisconsin falls under one of four basic

categories for property tax purposes: (a) “general property” subject to taxation
under Wis. Stat. ch. 70; (b) property of “centrally” assessed taxpayers (e.g.,
airlines, railroads, public utilities, telephone companies, etc.) subject to tax under
Wis. Stat. ch. 76; (c) property subject to special “occupational taxes,” subject to
tax under Wis. Stat. ch. 70; and (d) certain forest croplands and managed forest
lands subject to taxation under Wis. Stat. ch. 77.

1.

Taxation of General Property. “General property” includes real and
personal property, all of which is subject to taxation unless specifically
exempt. Presumptions are in favor of taxation and exemptions will not be
extended by implication. Exempt property includes the following:
intangible property; jewelry, household furnishings, and apparel; stock-in-
trade; certain rented personal property; certain boats; computers and
computer-related equipment, farm machinery and equipment;
manufacturing machinery and equipment; waste treatment equipment;
property of the state, county, city, village or town; property of non-profit
educational or benevolent associations; property of certain universities
and colleges; property of certain non-profit hospitals; household
furnishings and apparel; and other types of property. Leasing a part of
the property which otherwise qualifies for exemption does not render the
leased property taxable provided that, in addition to the specific
requirements for that particular exemption (if any), (i) the lessor uses all of
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the leasehold income for maintenance and/or construction debt retirement
of the leased property and (ii) except for residential housing, the lessee
would be exempt from taxation if it owned the property. However,
property that is otherwise exempt and that is used in part for a trade or
business for which the owner of the property is subject to federal income
tax under IRC 88 511-515 (the unrelated business taxable income
provisions) is subject to property taxation on that portion of the fair market
value of the property that is attributable to the part of the property that is
used in the unrelated trade or business.

General property is assessed as of the close of January 1 of each year;
accordingly, the status and value of property is fixed as of that date. All
taxable non-manufacturing property is assessed in the town, village, or
city in which the property is located. Manufacturing property is assessed
by the Wisconsin Department of Revenue. “Manufacturing” is defined by
statute (see Wis. Stat. § 70.995); property only qualifies as manufacturing
property if certain procedural requirements have been met by the
taxpayer seeking such classification.

The basis for assessment generally is “full value” for real property and
“true cash value” for personal property, both of which have been defined
as the fair market value of the property determined by reference to the
amount a buyer would pay a seller for the property in an arm's length
transaction. The assessment of agricultural land is based on its “use
value,” which is the amount for which the land could be leased for use in
farming.

Non-manufacturing taxpayers generally must file in each relevant taxation
district by March 1 of each year (i) a return listing their personal property
subject to assessment and (ii) an application for exemption of new or
previously taxable property for which exemption is sought. Non-
manufacturing real property is not reported. Non-manufacturing property
omitted from assessment may be assessed in the next two years. By
March 31 of each even-numbered year, the owner of exempt property
must file a tax exemption report with the clerk of the taxation district in
which the property is located. Also, by March 15 of each year, any owner
who has used exempt property in a trade or business for which the owner
was subject to tax under IRC 88 511-515, must file a tax exemption report
with the clerk of the taxation district in which the property is located. By
March 1 of each year (absent an extension), manufacturers must file with
the Department of Revenue manufacturing property tax returns for their
real estate, personal property, and leased property. Manufacturing
property omitted from assessment may be assessed (along with penalties
and interest) in any of the next five years.

All manufacturing appeals (i.e., involving valuation, exemption or
classification issues) are to the State Board of Assessors, then the
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Wisconsin Tax Appeals Commission, then the Dane County Circuit Court
and subsequent appellate courts. Valuation appeals of non-
manufacturing assessments generally are filed, starting in May, with the
local board of review, with appeals to the local circuit court or, under
certain conditions, to the Department of Revenue. Challenges to
exemption denials for non-manufacturing property must be made by filing
a refund claim with the municipality.

Owners of property who convert agricultural land to some other use will
be subject to a penalty, equal to the number of acres converted multiplied
by the difference between the average per acre fair market value of
agricultural land sold in the county in the previous year, and the average
per acre equalized value of agricultural land in the county in the previous
year, multiplied by 5% if the conversion is of more than 30 acres, 7.5% if
the conversion is of 10 to 30 acres, or 10% if the conversion is of less
than 10 acres. See Wis. Stat. § 74.485. See generally Wis. Stat. ch. 70.

Taxation of Railroads, Airlines, Telephone Companies, Pubic Utilities and
Like Taxpayers. Certain taxpayers and properties are “centrally”
assessed by the Wisconsin Department of Revenue under Wis. Stat. ch.
76. Centrally assessed taxpayers include airlines, railroads, pipelines,
telephone companies (although certain property used by
telecommunications companies may be assessed by the local assessor),
insurance companies and similar types of taxpayers that are located in
more than one municipality or present other unique valuation problems.

Property assessed under Wis. Stat. ch. 76 is assessed annually. The
timing and method of reporting and filing appeals of Chapter 76
assessments vary, depending on the taxpayer and type of property at
issue.

Taxation of Certain Occupations.

[Discussed below.]

Taxation of Forest Croplands and Managed Forest Lands. To encourage
“a policy of protecting from destructive or premature cutting the forest
growth” in the State, the Wisconsin Legislature has provided certain rules
regarding the assessment of forest croplands (Wis. Stat. 88§ 77.01-77.17)
and managed forest lands (Wis. Stat. § 77.80-77.91).

Occupational Taxes. Because the general rules regarding the assessment of

property do not necessarily “fit” all circumstances, Wisconsin has made special
provision for certain industries and subjects those industries to “occupational
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Mining of Metalliferous Minerals. Wisconsin imposes an occupation tax
on the net proceeds from the mining of metalliferous minerals. The rate
generally ranges from 3% to 15%, with brackets subject to indexing each
year.

Oil & Gas Severance. Wisconsin imposes a severance tax upon
producers who sever oil or gas from the soil or water of the state. The
rate is equal to 7% of the market value of the total production of oil or gas.

Iron Ore Concentrates. Wisconsin imposes an occupation tax upon every
person operating an iron ore concentrates dock (i.e., a wharf or platform
for the loading or unloading of materials to or from ships) in this state.
The tax is equal to 5¢ per ton upon all iron ore concentrate handled by or
over the dock.

Grain Storage. Wisconsin imposes an occupation tax upon persons
operating a grain elevator or warehouse in the state, except those located
on a farm for the storage of grain raised by the owner thereof. The tax is
equal to ¥2-mill per bushel upon all wheat and flax, and Ya-mill per bushel
upon all other grain received in or handled by such elevator or
warehouse.

Coal. Wisconsin imposes an occupation tax upon persons operating a
coal dock in the state, other than a dock used solely in connection with an
industry and handling no coal except that consumed by the industry. The
tax is equal to 5¢ per ton upon all bituminous and subbituminous coal,
coke and briguettes, and upon all petroleum carbon, coke and briquettes;
and 7¢ per ton upon all anthracite coal, coke and briquettes handled by or
over such dock.

Petroleum & Petroleum Products. Wisconsin imposes an occupation tax
upon every person operating a crude oil refinery in the state. The tax is
equal to 5¢ per ton upon all crude oil handled.

See generally Wis. Stat. 88§ 70.37 through 70.421.

Real Estate Conveyance Taxation. Wisconsin imposes a real estate transfer fee

on the grantor of real estate. The fee is imposed at a rate of 30¢ for each $100
of value transferred on every conveyance not exempted or excluded by law.
“Conveyance” includes deeds and other instruments for the passage of
ownership interests in real estate, including contracts and assignments of a
vendee’s interest therein, instruments that are evidence of a sale of time-share
property, and leases for at least 99 years, but not leases for less than 99 years,
easements, or wills. The fee is payable upon recordation.

120



MICHAEL BEST

GUIDE TO DOING BUSINESS IN WISCONSIN 2006

Exempt or excluded from the transfer fee are conveyances:

Made prior to October 1, 1969;

From the United States, the State of Wisconsin, or any instrumentalities,
agencies or subdivisions thereof;

By gift to the United States, the State of Wisconsin, or any instrumentalities,
agencies or subdivisions thereof;

Under Wis. Stat. 88 236.29(1) or (2) or 236.34(1)(e) or for the purpose of a
road, street, or highway, to the United States, to the State of Wisconsin, or to
any instrumentalities, agencies or subdivisions thereof;

Executed for nominal, inadequate or no consideration, and which confirm,
correct, or reform a conveyance previously recorded:;

On sale for delinquent taxes or assessments;

On partition, which means the division among several persons of real
property, including noncontiguous real property, that belonged to them as
co-owners;

Pursuant to mergers of corporations, which means the merger or combination
of two or more corporations, nonstock corporations, limited liability
companies, or limited partnerships, or any combination thereof, under a plan
of merger or a plan of consolidation permitted by the laws that govern the
entities;

Pursuant to partnerships registering as limited liability partnerships under
Wis. Stat. § 178.40;

Pursuant to the conversion of a business entity to another form of business
entity under Wis. Stat. 8 179.76, 180.1661, 181.1161 or 183.1207 if, after the
conversion, the ownership interests in the new entity are identical with the
ownership interests in the original entity immediately preceding the
conversion;

By a subsidiary corporation to its parent for no consideration, nominal
consideration or in sole consideration of cancellation, surrender or transfer of
capital stock between parent and subsidiary corporation;

Between parent and child, stepparent and stepchild, parent and son-in-law or
parent and daughter-in-law for nominal or no consideration;

Between husband and wife;

Between agent and principal or from a trustee to a beneficiary without actual
consideration;

Solely in order to provide or release security for a debt or obligation;

By will, decent or survivorship;

Pursuant to or in lieu of condemnation;

Of real estate having a value of $100 or less;

Under a foreclosure or a deed in lieu of a foreclosure to a person holding a
mortgage or to a seller under a land contract;
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e Between a corporation and its shareholders if all the stock is owned by
persons who are related to each other as spouses, lineal ascendants, lineal
descendants, siblings (whether by blood or adoption), or spouses of siblings,
if the transfer is for no consideration except the assumption of debt or stock
of the corporation and if the corporation owned the property for at least 3
years;

o Between a partnership and one or more of its partners if all of the partners
are related to each other as spouses, lineal ascendants, lineal descendants,
siblings (whether by blood or adoption), or spouses of siblings and if the
transfer is for no consideration other than the assumption of debt or an
interest in the partnership;

e Between a limited liability company and one or more of its members if all of
the members are related to each other as spouses, lineal ascendants, lineal
descendants, siblings (whether by blood or adoption), or spouses of siblings
and if the transfer is for no consideration other than the assumption of debt
or an interest in the limited liability company;

e To atrust if a transfer from the grantor to the beneficiary of the trust would be
exempt;

o Of a deed executed in fulfilment of a land contract if the proper fee was paid
when the land contract or an instrument evidencing the land contract was
recorded;

e To alocal exposition district under subch. Il of Ch. 229;

e Made under Wis. Stat. § 184.15 (relating to certain transfers by a fiduciary);

e Of transmission facilities or land rights to the transmission company, as
defined, in exchange for certain securities.

Parties must submit a complete real estate transfer fee return and remit the
resulting fee to the register of deeds as a prerequisite for recording. Parties are
exempt from filing returns on certain exempt conveyances. The Department of
Revenue may investigate conveyances, assess additional fees, determine and
grant refunds, and assess penalties. If the Department of Revenue determines
that the value of the property stated on the transfer fee return is understated by
25% or more or that an exemption was improperly claimed, the Department of
Revenue will assess a penalty of $25 or 25% of the additional fee due, whichever
is greater. The Department of Revenue may not make additional assessments of
transfer fees after 4 years have elapsed from the time they were due. Persons
who intentionally falsify values on the real estate transfer return may be fined in
an amount not to exceed $1,000, be imprisoned for a period not to exceed one
year, or both.

For more information, visit the Department of Revenue’s web site at
http://www.dor.state.wi.us/ust/retn.html.

See generally Wis. Stat. 88 77.21 through 77.30.
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Stamp Tax. Wisconsin does not impose a documentary stamp tax.

Special Taxation of Alcoholic Beverages. Wisconsin imposes occupational taxes
on the removal for consumption, sale or selling of fermented malt beverages
(e.g., beer and most wine coolers), and on the selling of intoxicating liquor (e.g.,
alcoholic cider, wine and liquor). Wisconsin producers (e.g., brewers, distillers
and vintners), wholesalers who import alcoholic beverages from a foreign
country, and out-of-state shippers who ship alcoholic beverages into Wisconsin
are liable for these taxes. The taxes are paid to the Wisconsin Department of
Revenue.

1. Fermented Malt Beverages Tax. The tax rate is $2 per 31-gallon barrel.
Producers of less than 300,000 barrels in a calendar year may be eligible
for a 50% credit on the tax paid or payable.

For more information about the “beer tax,” visit the Department of
Revenue’s web site at http://www.dor.state.wi.us/fags/ise/beer.html.

2. Liguor Tax.

e Intoxicating Liguor. The tax rate is 85.86¢ per liter. There is an
administrative fee of 3¢ per gallon (0.793¢ per liter). This tax and fee
apply to liquor that contains 0.5% or more of alcohol by volume,
except wine that contains 21% of alcohol by volume or less.

e Wine (14% or Less). The tax rate is 6.605¢ per liter. This rate applies
to wine that contains 14% of alcohol by volume or less, other than
cider.

o Wine (More than 14%). The tax rate is 11.89¢ per liter. This rate
applies to wine that contains more than 14% of alcohol by volume,
but not more than 21% of alcohol by volume.

o Cider. The tax rate is 1.71¢ per liter. Cider that contains more than
7% of alcohol by volume is subject to the same tax rates as wine.

For more information regarding the liquor tax, visit the Department of
Revenue’s web site at http://www.dor.state.wi.us/fags/ise/liquor.html.

3. Exclusions. The following sales are excluded from the taxes described
above:

¢ Wine, cider or fermented malt beverages made at home for consumption
and use in the home by family and guests without compensation;

o Fermented malt beverages furnished by a brewer to employees without
charge for on premises consumption;

¢ Manufacture or sale of any beverage containing less than 0.5% of
alcohol by volume;
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Sale or shipment between manufacturers, rectifiers and wineries of
intoxicating liquor in bulk, or of fermented malt beverages between
brewers and bottlers;

Sale, possession or removal of fermented malt beverages or intoxicating
liquor for shipment in interstate or foreign commerce;

Sale of alcohol, fermented malt beverages or wine to industrial
permittees for industrial purposes;

Sale and use of wine for sacramental purposes;

Sale of alcohol to medicinal permittees for hospital or medicinal
purposes.

See generally Wis. Stat. 88 125.01 through 125.70 (regulating the sale of alcohol
beverages); Wis. Stat. 88 139.01 through 139.96 (imposing certain taxes on
beverages, controlled substances and tobacco).

O. Special Taxation of Cigarettes and Tobacco. Wisconsin imposes excise taxes on

the sale, offering or exposing for sale, possession with intent to sell, or removal
for consumption or sale, or other disposition, of cigarettes and tobacco.
Distributors are liable for the taxes. Credits or refunds may be available in
certain limited circumstances to distributors or Native American tribal councils.
The taxes are paid to the Wisconsin Department of Revenue.

1.

Cigarette Tax. “Cigarette” is any roll of tobacco wrapped in a substance
other than tobacco.

e Small Cigarettes (3 Pounds or Less Per Thousand). The tax rate
is 38.5 mills (3.85¢) per cigarette for cigarettes weighing 3
pounds or less per thousand. An additional tax rate of 8 mills
(0.8¢) per cigarette applies, minus the tax imposed by 26 USC §
5701 (currently 1.95¢ per cigarette), but not less than zero.

e Large Cigarettes (More than 3 Pounds Per Thousand). The tax
rate is 77 mills (7.7¢) per cigarette for cigarettes weighing more
than 3 pounds per thousand. An additional tax rate of 16.8 mills
(1.68¢) per cigarette applies minus the tax imposed by 26 USC §
5701 (currently 4.095¢ per cigarette), but not less than zero.
Large cigarettes that are longer than 6.5 inches are subject to
the additional tax rate applicable for small cigarettes (0.8¢) for
each 2.5 inches of length.

For more information regarding the cigarette tax, visit the Department of
Revenue’s web site at http://www.dor.state.wi.us/fags/ise/cigar.html.

See generally Wis. Stat. 88 139.30 through 139.45.
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Tobacco Products Tax. “Tobacco products” include cigars, smoking
tobacco, snuff, chewing tobacco, and certain other products, but not
cigarettes. The tax rate is 25% of the manufacturer’s established list
price without volume or other discounts.

For more information regarding the tobacco products tax, visit the
Department of Revenue’s web site at
http://www.dor.state.wi.us/fags/ise/tobacco.html.

See generally Wis. Stat. 88 139.75 through 139.86.
Exceptions. The Cigarette and Tobacco Products taxes do not apply to:

e Sales to post exchanges of the U.S. armed forces, and to state or
federally operated veterans’ hospitals;

e Sales to interstate carriers of passengers for hire to be resold to bona
fide passengers being transported; or

e Sales for shipment outside Wisconsin in interstate commerce.

Special Taxation of Aircrafts, Motor Carriers and Vehicles.

Aircraft. Wisconsin requires payment of a registration fee to the
Wisconsin Department of Transportation. The amount of the applicable
fee depends on the gross weight of the aircraft.

e Small Aircraft (Gross Weight of 3,000 Pounds or Less). A
biennial registration fee applies, ranging from $60 to $100
depending on gross weight.

e Large Aircraft (Gross Weight More than 3,000 Pounds). An
annual registration fee applies, ranging from $70 to $3,125
depending on gross weight.

o Exceptions. The registration fee does not apply to: commercial
aircraft; antique aircraft for which a special $50 registration fee
was paid; museum aircraft; unairworthy aircraft; amateur built
aircraft for which a special $50 registration fee was paid;
ultralight aircraft; or municipal and civil air patrol aircraft for which
a special $5 application fee was paid.

For more information regarding aircraft registration and exemptions, visit
the Department of Transportation’s web site at
http://www.dot.wisconsin.gov/drivers/vehicles/aircraft.htm.

See generally Wis. Stat. § 114.20.
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2. Motor Vehicle Transportation. Wisconsin generally requires the operator
of a common motor carrier or the operator of a contract motor carrier to
obtain a certificate, license, and/or permit, unless the operator is
registered in another state under a single-state registration system
consistent with federal standards. The fees are payable to the Wisconsin
Department of Transportation. Different fees apply to applicants under
the Federal Motor Carrier Act of 1935 or for authority to transport certain
exempt commaodities in interstate commerce.

e Common Motor Carriers. Persons who hold themselves out as
transporters of passengers or property for hire. Wisconsin
generally requires the operator to obtain a certificate and permit.
The annual fee for the permit is $5. The fee for a certificate is
$500 (for carriers of property) or $50 (for carriers of passengers).

e Contract Motor Carriers. Persons engaged in transporting
property for hire. Wisconsin generally requires the operator to
obtain a license and permit. The annual fee for the permit is $5.
The fee for the license is $500.

o Exemptions. The fees generally do not apply to motor vehicles:
owned by the United States, any state or any political subdivision
thereof; or having a gross weight of less than 8,000 pounds
when used to transport newspapers and confined to the
transportation or distribution of newspapers within a radius of 50
miles of the place of receipt of the newspapers from a publisher
or agent.

For more information regarding motor carriers and trucking, visit the
Department of Transportation’s web site at
http://www.dot.wisconsin.gov/business/carriers/index.htm.

See generally Wis. Stat. 88 194.01 through 194.51.

3. Vehicles. Wisconsin requires payment of a registration fee (e.g., license
plate) to the Wisconsin Department of Transportation for the annual
registration of each motor vehicle, recreational vehicle, trailer or
semitrailer. A biennial registration fee applies to each motorcycle and
moped. The amount of the fee ranges from $5 to $1970 depending on
the vehicle type and/or its maximum gross weight. Special registration
provisions exist for dealers, distributors, manufacturers, transporters or
finance companies; nonresidents or foreign-registered vehicles; and
international registration. Exemptions exist for vehicles used for specified
purposes.

For more information regarding vehicle registration, visit the Department of
Transportation’s web site at
http://www.dot.wisconsin.gov/drivers/vehicles/plates/reglic.htm.
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See generally Wis. Stat. 88 341.25 through 341.36.

Q. Special Taxation of Motor Vehicle and General Aviation Fuel Taxes.

1.

Motor Vehicle Fuel Tax. Wisconsin imposes an excise tax on motor
vehicle fuel received by a supplier for sale in Wisconsin, or for sale for
export to Wisconsin. Licensed motor vehicle fuel suppliers, and certain
unlicensed persons (blenders) are liable for the tax. The tax rate is
adjusted annually on April 1 based on the U.S. Consumer Price Index
published by the U.S. Department of Labor. The tax rate was 29.1¢ per
gallon on April 1, 2004. Exemptions exist for gasoline and diesel fuel sold
to specified persons or for specified purposes. Credits or refunds of the
tax may be available for certain types of off-road usage of motor vehicle
fuel, vendors, taxicabs and retailers.

For more information regarding the motor vehicle fuel tax, visit the
Department of Revenue’s web site at
http://www.dor.state.wi.us/fags/ise/mofuel.html.

See generally Wis. Stat. 88 78.005 through 78.22.

Alternative Fuels Tax. Wisconsin imposes an excise tax on the use of
alternative fuels (e.g., all combustible gases and liquids suitable for use in
propulsion except motor vehicle fuel or general aviation fuel). The tax
attaches at the time of delivery; the user is liable for the tax, which must
be collected by the dealer if the dealer makes the delivery. The tax rate is
adjusted annually on April 1 based on the U.S. Consumer Price Index
published by the U.S. Department of Labor. The tax rate was 21.3¢ per
gallon for liquefied propane gas (“LPG”) and 23.3¢ per gallon for
compressed natural gas (“CNG”) on April 1, 2004. Exemptions exist for
alternative fuels used exclusively by the United States or its agencies, or
used by a common motor carrier to operate a motor vehicle for urban
mass transportation of passengers. Refunds of the tax may be available
for taxicabs and certain off-road usage of alternative fuels.

For more information regarding the alternative fuels tax, visit the
Department of Revenue’s web site at
http://www.dor.state.wi.us/fags/ise/altfuel.html.

See generally Wis. Stat. 8§ 78.39 through 78.53.

General Aviation Fuel Tax. Wisconsin imposes an excise tax on all
general aviation fuel sold, used or distributed in Wisconsin. Licensed fuel
dealers, or users who place the fuel into the tanks of their own aircraft,
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are liable for the tax. The tax rate is 6¢ per gallon. Exemptions exist for
aviation fuel sold to the United States or its agencies, aviation fuel used
by air carrier companies, and liquefied propane gas (“LPG”) used to heat
air in a hot air balloon. No refunds or credits against the tax are available.

For more information regarding the general aviation fuel tax, visit the
Department of Revenue’s web site at
http://www.dor.state.wi.us/fags/ise/aviation.html.

See generally Wis. Stat. 88 78.55 through 78.62.
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